IN THE CIRCUIT COURT OF DUPAGE COUNTY, ILLINOIS
18TH JUDICIAL CIRCUIT
LYNN WATSON, individually and on behalf
of all others similarly situated,
v.

Plaintiff,

Case No. 2022LA000151

E.T. BROWNE DRUG CO., INC.,
Defendant.
DECLARATION OF YITZCHAK KOPEL IN SUPPORT OF PLAINTIFF’S MOTION
FOR ATTORNEYS’ FEES AND SERVICE AWARD
I, Yitzchak Kopel, hereby aver, pursuant to 735 ILCS 5/1-109, that I am fully competent
to make this Declaration, that I have personal knowledge of all matters set forth herein unless
otherwise indicated, and that I would testify to all such matters if called as a witness in this
matter.
1.

I am a partner with the law firm of Bursor & Fisher, P.A., counsel of record for

Plaintiff and the Settlement Class in the above-entitled matter.
2.

I make this Declaration in support of Plaintiff’s Motion for attorneys’ fees and

service award. The statements made in this Declaration are based on my personal knowledge
and, if called as a witness, I could and would testify thereto.
3.

I am a member in good standing of the New York Bar and the New Jersey Bar. I

have been admitted pro hac vice in this matter.
4.

Attached hereto as Exhibit 1 is a true and correct copy of the Class Action

Settlement Agreement And Release (the “Settlement Agreement”).

5.

Attached hereto as Exhibit 2 is a true and correct copy of the firm resume of

Bursor & Fisher, P.A. Bursor & Fisher, P.A. is well suited to continue to represent the
Representative Plaintiff and Settlement Class in this matter.
6.

Attached hereto as Exhibit 3 is a pdf containing true and correct copies of all

unpublished decisions cited in support of this motion.
7.

My firm, Bursor & Fisher, P.A., has extensive experience litigating class actions

of similar size, scope, and complexity to the instant action. We have been lead counsel in
numerous consumer class actions across the United States. See e.g. Gregorio v. Premier
Nutrition Corp., Case No. 17-cv-05987-AT (S.D.N.Y) ($9 million class wide settlement); In re:
NVIDIA GTX Graphics Chip Litig., Case No. 4:15-cv-00760 (N.D. Cal.) ($4.5 million class
wide settlement); Retta v. Millennium Products, Inc., Case No. 2:15-cv-1801(C.D. Cal.) ($8.25
million class wide settlement); Gastelum v. Verizon, Case No. CGC 11-511467 (S.F. Superior
Court) ($10.9 million class wide settlement); Forcellati v. Hyland’s, Case No. 2:12-cv-01983
(C.D. Cal.) (nationwide class settlement valued at up to $11.6 million); Melgar v. Zicam, Case
No. 2:14-cv-00160 (E.D. Cal.) ($16 million class wide settlement).
8.

In addition, my firm has also been recognized by courts across the country for its

expertise. (See Ex. 2); see also Ebin v. Kangadis Food Inc., 297 F.R.D. 561, 566 (S.D.N.Y.
2014) (Rakoff, J.) (“Bursor & Fisher, P.A., are class action lawyers who have experience
litigating consumer claims. … The firm has been appointed class counsel in dozens of cases in
both federal and state courts, and has won multi-million dollar verdicts or recoveries in five class
action jury trials since 2008.”); Williams v. Facebook, Inc., Case No. 3:18-cv-01881, ECF No. 51
(N.D. Cal June 26, 2018) (appointing Bursor & Fisher class counsel to represent a putative
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nationwide class of all persons who installed Facebook Messenger applications and granted
Facebook permission to access their contact list).
9.

Prior to commencing litigation, Plaintiff’s counsel conducted an extensive pre-suit

investigation, including research of scientific studies concerning the Products and review of
Defendant’s confidential internal testing and financial documents.
10.

Thereafter, the parties engaged in negotiations and debate concerning the viability

of Plaintiff’s allegations. At the conclusion of the negotiations, the Parties executed a term sheet
setting out the material terms of the Settlement Agreement.
11.

The Parties exchanged information and conferred about it. In response,

Defendant provided critical information concerning its sales and pricing of its products, and the
size of the putative class. The Parties also briefing, airing their respective legal arguments.
12.

On February 9, 2022, Plaintiff filed this case. Plaintiff asserts claims for breach

of express warranty, fraud, and violations of Illinois consumer protection laws.
13.

Following execution of the term sheet, Defendant produced confirmatory

discovery regarding the size and scope of the putative class. This indicated that millions of units
were sold during the Class Period. Thereafter, the Parties drafted and executed the Settlement
Agreement.
14.

During the course of this litigation, Class Counsel devoted significant time and

resources to succeed in this case.
15.

Class Counsel had to make this commitment at the outset of this case without

knowing how long the case would take to resolve, if ever. Therefore, Class Counsel’s
willingness to prosecute this action on a contingent fee basis and to advance costs diverted the
time and resources expended on this action from other cases.
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16.

Additionally, Plaintiff spent substantial time on this action, including by: (i)

assisting with the investigation of this action and the drafting of the complaint, (ii) being in
contact with counsel frequently, (iii) and staying informed of the status of the action, including
settlement.
The above statements are of my own personal knowledge, and I make such statements
under penalty of perjury under the laws of Illinois and the United States of America.

Executed May 27, 2022

By:
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/s/ Yitzchak Kopel
Yitzchak Kopel

EXHIBIT 1

CLASS ACTION SETTLEMENT AGREEMENT
This Class Action Settlement Agreement (“Agreement”) is entered into by and amongst
Plaintiff Lynn Watson, on behalf of herself and the Settlement Class Members (“Plaintiff”), on
the one hand, and Defendant E.T. Browne Drug Co., Inc., (“E.T. Browne” or “Defendant”) on the
other hand. E.T. Browne and Plaintiff are sometimes hereinafter are referred to individually as a
“Party” and collectively as the “Parties.” Capitalized terms used herein are defined in Section II
of this Settlement or indicated in parentheses elsewhere in this Agreement. Subject to the Court’s
approval, the Parties hereby stipulate and agree that, in consideration for the promises and
covenants set forth in the Agreement and upon the entry by the Court of a Final Approval Order
and the occurrence of the Effective Date, the Action shall be settled and compromised, and
Plaintiff and Settlement Class Members will release claims in favor of the Released Parties (as
hereinafter defined), upon the terms and conditions contained herein.
I.

RECITALS
1.1

On February 9, 2022, Plaintiff filed a class action complaint, purportedly on behalf

of a nationwide class on behalf of all persons who purchased Products during the Class period,
against Defendant in the Circuit Court of DuPage County, Illinois (“the Action”). Plaintiff alleges
in the complaint that, among other things, the Product packaging was false and deceptive in that
it led purchasers to believe that the Products prevent stretch marks and reduce the appearance of
stretch marks. Plaintiff contends that Defendant’s representations give rise to claims for breach
of express warranty, fraud, and violations of Illionois’ consumer protection laws, among others.
1.2

The Parties have reached the resolution set forth in this Agreement, providing for,

among other things, the settlement of the Action between and among the Parties on the terms and
subject to the conditions set forth below, and the the release of claims by Plaintiff and Settlement
1

Class Members in favor of E.T. Browne and the Released Parties on the terms and conditions set
forth in this Agreement.
1.3

Plaintiff’s counsel has analyzed and evaluated the merits of all Parties’ contentions

and this Agreement as it affects all Parties and the Settlement Class Members. Among the risks
of continued litigation are the possibilities that Plaintiff will be unable to prove liability, damages,
or entitlement to injunctive relief at trial on a class-wide or individual basis.
1.4

Plaintiff and Plaintiff’s counsel, after taking into account the foregoing, along with

the risks and costs of further litigation, are satisfied that the terms and conditions of this Agreement
are fair, reasonable, adequate, and equitable, and that a settlement of the litigation and the prompt
provision of effective relief to the Settlement Class are in the best interests of the Settlement Class
Members.
1.5

Defendant at all times has denied, and continues to deny, any wrongdoing

whatsoever. While continuing to deny all allegations of wrongdoing and disclaiming any liability
with respect to any and all claims, Defendant considers it desirable to resolve the litigation on the
terms stated herein, in order to avoid further expense, inconvenience, and interference with
ongoing business operations, and to dispose of burdensome litigation. Therefore, Defendant has
determined that settlement of this litigation on the terms set forth herein is in its best interests.
1.6

Defendant hereby consents, solely for the purposes of the settlement set forth

herein, to the certification of the Settlement Class and appointment of Plaintiff’s counsel as Class
Counsel for the Settlement Class and Plaintiff as Class Representative of the Settlement Class;
provided, however, that if this Agreement fails to receive Court approval or otherwise fails to be
executed, including but not limited to, the judgment not becoming final as provided in Section
XIV of this Agreement, then Defendant retains all rights it had immediately preceding the
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execution of this Agreement to object to the propriety of class certification in all other contexts
and for all other purposes, and the litigation will continue as if the Settlement Class had never
been certified. The fact that Defendant conditionally consented herein to certification of the
Settlement Class shall not be used against Defendant by any Party or non-party for any purpose
in this litigation or any other action, lawsuit, or proceeding of any kind whatsoever.
1.7

This Agreement is contingent upon the issuance by the Court of both preliminary

approval and final approval. Should the Court not issue preliminary approval and final approval,
Defendant does not waive, and instead expressly reserves, all rights to defend this litigation.
1.8

This Agreement reflects a compromise between the Parties, and shall in no event

be construed as or be deemed an admission or concession by any Party of the truth, or lack thereof,
of any allegation or the validity, or lack thereof, of any purported claim or defense asserted in any
of the pleadings or filings in the litigation, or of any fault on the part of Defendant, and all such
allegations are expressly denied. Nothing in this Agreement shall constitute an admission of
liability or be used as evidence of liability, by or against any Party hereto.
II.

DEFINITIONS
As used in this Settlement and the attached exhibits (which are an integral part of the

Settlement and are incorporated in their entirety by reference) the following terms shall have the
meanings set forth below, unless this Settlement specifically provides otherwise.

Other

capitalized terms in this Settlement but not defined in this section shall have the meanings ascribed
to them elsewhere in this Agreement.
2.1

“Action” means the class action lawsuit styled as Lynn Watson v. E.T. Browne

Drug Co., Inc., Case No. 2022LA000151, DuPage County Circuit Court, Illinois.
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2.2

“Administration Expenses” means reasonable fees and expenses incurred by the

Settlement Administrator for all tasks the Settlement Administrator and any third parties perform
in furtherance of the notice and administration of the Settlement and to secure performance as set
forth in this Settlement.
2.3

“Affiliate” means, with respect to any Person, any other Person that directly, or

indirectly through one or more intermediaries, controls, is controlled by, or is under common
control with such Person. For purposes of the definition, “control” means with respect to any
corporation or other entity having voting shares or the equivalent and elected directors, managers,
or Persons performing similar functions, (a) the ownership, directly or indirectly, to votes more
than fifty (50%) of share or the equivalent having the power to vote in the election of such
directors, managers or Persons performing similar functions, or (b) the ability, directly or
indirectly, to direct its business and affairs.
2.4

“Agreement” means this class action settlement agreement containing all terms,

conditions, and exhibits which constitute the entire agreement between the Parties.
2.5

“Application” means the application to be filed by Class Counsel in this Action by

which they will seek an award of attorneys’ fees, Class Representative Service Award, and
reimbursement of expenses they incurred prosecuting this Action.
2.6

“Attorneys’ Fees and Expenses” means such funds as may be awarded by the Court

based on the Settlement described herein to compensate Class Counsel as determined by the Court
and described more particularly in Section VII of this Settlement. This award will also include a
reimbursement of expenses incurred by Class Counsel, arising from their representation in the
Action.
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2.7

“Benefit” means the cash payment available to a Claimant who files a Valid Claim

under this Agreement. The specific Benefit paid is subject to review, validation, and adjustments
by the Settlement Administrator based upon the terms and conditions of this Agreement.
2.8

“Benefit Payments” are the payments issued for Valid Claims as determined by the

Settlement Administrator and in accordance with this Agreement.
2.9

“Claim” means a request for relief pursuant to this Settlement submitted by the

Settlement Class Member on a Claim Form filed with the Settlement Administrator in accordance
with the terms of this Settlement.
2.10

“Claim Form” means the proposed Claim Form in substantially the form attached

hereto as Exhibit A to be used by Settlement Class Members to make a Claim under the Settlement
in Tier 1 or Tier 2 (described below), which form is to be approved by the Court and to be posted
online in accordance with Section VIII of this Settlement.
2.11

“Claim Period” means the period of time during which a Settlement Class Member

must submit a Claim Form to be eligible to receive monetary Benefit as part of the Settlement and
shall extend for sixty (60) consecutive dates after the Notice Date.
2.12

“Claimant” means a Settlement Class Member who files a Claim seeking a Benefit

under this Agreement.
2.13

“Claims Deadline” means the date by which a Claim Form must be received via

United States First Class Mail or via electronic submission by 11:59 p.m. central time to be
considered timely. The Claims Deadline shall be clearly set forth in the Preliminary Approval
Order as well as in the Settlement Notice and/or the Claim Form.
2.14

“Class Counsel” means the law firms Bursor & Fisher, P.A. and Nick Larry Law

LLC.
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2.15

“Class Member” means a Person who purchased Products in the United States, for

personal use and not resale, between December 31, 2016, and the date of entry of the Preliminary
Approval Order.
2.16

“Class Notice” means the Publication Notice, Settlement Notice, and Media Plan

as set forth in Exhibit B attached hereto.
2.17

“Class Period” means the period of December 31, 2016, through, and including,

the date of entry of the Preliminary Approval Order.
2.18

“Class Representative” means Plaintiff Lynn Watson.

2.19

“Class Representative Service Award” means any award sought by application and

approved by the Court that is payable to Class Representative, up to a maximum total amount of
three thousand dollars and zero cents ($3,000.00) to compensate Class Representative for her
efforts in bringing the Action and achieving the benefits of this Settlement on behalf of the
Settlement Class.
2.20

“Court” means the DuPage County Circuit Court, Illinois, 18th Judicial District,

the Honorable David E. Schwartz presiding, or any judge who will succeed them as the Judge in
this action.
2.21

“Defendant” or “E.T. Browne” means E.T. Browne Drug Co., Inc.

2.22

“Effective Date” means the day after the last of the following dates: (a) all Parties

have executed this Settlement; (b) the Court has entered the Final Approval Order certifying the
Settlement Class, approving the Agreement and dismissing the Action with prejudice as to
Plaintiffs’ and Settlement Class Members’ claims against Defendant; and (c) the date on which
time to appeal or to seek permission to appeal from the Court’s approval of the Settlement
Agreement has expired or, if appealed, approval of the Settlement Agreement has been affirmed
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in its entirety by the Court of last resort to which such appeal has been taken and such affirmance
is no longer subject to further appeal or review, or upon the denial of a writ of certiorari to review
the order and final judgment from any court, thus making the Final Approval Order a final, nonappealable judgment.
2.23

“Fairness Hearing” and/or “Final Approval Hearing” means the final hearing to

be conducted by the Court on such date as the Court may order to determine the fairness, adequacy,
and reasonableness of the Settlement in accordance with applicable jurisprudence, to be held after
notice has been provided to the Settlement Class in accordance with this Settlement, and where
the Court will: (a) determine whether to grant final approval to the certification of the Settlement
Class; (b) determine whether to designate Plaintiff as the representative of the Settlement Class;
(c) determine whether to designate Class Counsel as counsel for the Settlement Class; (d)
determine whether to grant final approval to the Settlement; (e) rule on Class Counsel’s
Application for Attorneys’ Fees and Expenses; and (f) consider whether to enter the Final
Approval Order.
2.24

“Fee Award” means the Attorneys’ Fees and Expenses to be paid separate and apart

from the payment of Valid Claims, awarded by the Court to Class Counsel for all the past, present,
and future attorneys’ fees, costs (including court costs), expenses, and disbursements incurred by
them and their experts, staff, and consultants in connection with the Action, up to a maximum of
one third of the Settlement Sum.
2.25

“Final Approval Order” means an order, to be entered by the Court granting, among

other things, final approval of the Settlement and entry of final judgment with respect thereto.
2.26

“Household” means all Persons residing at the same physical address.
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2.27

“Labeling” means the display of written, printed, or graphic matter upon the

packaging of a Product, as well as written, printed, or graphic matter designed for use in the
distribution or sale of the Product, including information found on Defendant’s, its Affiliates’, or
its customers’ websites or in any other media format describing, explaining, and/or promoting the
Product(s).
2.28

“Media Plan” means the notice plan, in substantially the form attached hereto as

Exhibit B, developed by the Settlement Administrator to notify the Settlement Class to the
Settlement Notice and to command the Settlement Class Members’ attention about their rights
under the Settlement.
2.29

“Motion for Preliminary Approval of Settlement” means the motion, to be filed by

Plaintiff, seeking entry by the Court of the Preliminary Approval Order, and includes all
supporting papers.
2.30

“Notice Date” means the date on which the Settlement Administrator commences

dissemination of the Settlement Notice consistent with the Preliminary Approval Order. The
Notice Date shall be no later than thirty (30) days after the Court’s entry of the Preliminary
Approval Order.
2.31

“Objection” means an objection filed with the Court by a member of the Settlement

Class, objecting to any aspect of the Settlement.
2.32

“Objection Deadline” means sixty (60) days after the Notice Date.

2.33

“Opt-Out” means a request by a member of the Settlement Class to be excluded

from the Settlement Class by following the procedures set forth in the Preliminary Approval
Order and the Class Notice.
2.34

“Opt-Out Deadline” means sixty (60) days after the Notice Date.
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2.35

“Parties” (or “Party” individually) means Plaintiff and Defendant.

2.36

“Person” means any natural person, corporation, partnership, business organization

or association, or other type of legal entity.
2.37

“Plaintiff” means Lynn Watson.

2.38

“Preliminary Approval Order” means an order, in substantially the form of the

Proposed Preliminary Approval Order attached hereto as Exhibit D, to be entered by the Court
granting, among other things, preliminary approval of the Settlement.
2.39

“Product” and/or “Products” means all products manufactured, sold, or distributed

which relate to “Palmer’s” branded products which contain the terms “for Stretch Marks” and/or
“helps reduce the appearance of stretch marks” on the label, including, but not limited to,
“Palmer’s Massage Lotion for Stretch Marks,” “Palmer’s Massage Cream for Stretch Marks,”
“Palmer’s Tummy Butter for Stretch Marks,” and any other product containing the statement
including those listed in the Action. A complete list of Products with corresponding UPC codes
is attached hereto as Exhibit C.
2.40

“Proof of Purchase” means a receipt or other documentation from a third-party

commercial source which reasonably establishes the fact and date of purchase of the Product
during the Class Period in the United States.
2.41

“Proposed Preliminary Approval Order” means the order attached hereto as Exhibit

2.42

“Publication Notice” means the proposed short form notice, in substantially the

D.

form attached as Exhibit B hereto as well as attached to the Proposed Preliminary Approval Order,
to be approved by the Court and to be published in accordance with Section VIII of this
Agreement.
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2.43

“Releases” means the release of all claims contained in Section XIII of this

Agreement.
2.44

“Released Claims” are defined in Section XIII.

2.45

“Released Parties” means E.T. Browne Drug Co., Inc. and its equity holders,

parents, affiliates, subsidiaries, wholesalers, retailers, vendors, suppliers, manufacturers,
spokespersons, agencies, customers, distributors, and dealers, and each and all of its present or
former managers, members, directors, officers, consultants, affiliated entities and corporations,
subsidiaries, divisions, franchisees, partners, joint venturers, agents, investors, creditors, insurers,
attorneys, employees, representatives, successors, licensees, customers, and assigns. For the
avoidance of doubt, Released Parties shall include all persons or entities in the stream of commerce
for the marketing, sale, and/or distribution of the Products.
2.46

“Releasing Parties” means Plaintiff, all Settlement Class Members, Class Counsel,

and any Person claiming by or through him/her/it, including any Person claiming to be his/her/its
spouse, parent, child, heir, guardian, associate, co-owner, attorney, agent, administrator, devisee,
predecessor, successor, assignee, representative of any kind, shareholder, partner, director,
employee or affiliate.
2.47

“Settlement” means the settlement into which the Parties have entered to resolve

the Action. The terms of the Settlement are as set forth in this Agreement and attached exhibits.
2.48

“Settlement Administrator” means Kroll Business Solutions, the independent

entity selected by the Parties to administer the Settlement and approved by the Court.
2.49 “Settlement Sum” means three million dollars and zero cents ($3,000,000), which
represents Defendant’s all-inclusive, full payment for all monetary consideration of any kind
whatever to Plaintiff, Class Representative, Class Members, Class Counsel, and the Settlement
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Administrator, including the total amount of monetary relief available to Settlement Class
Members for payment of all Valid Claims, Class Representative Service Awards, Class Counsel’s
Fee Award, administration and class notice costs. For the avoidance of doubt, the Settlement Sum
represents the full limit and extent of Defendant’s monetary obligations under this Agreement.
2.50

“Settlement Class” means: all Persons who purchased Products in the United States

during the Class Period. Excluded from the Settlement Class are: (a) all Persons who purchased
or acquired the Product for resale; (b) E.T. Browne and its employees, principals, affiliated
entities, legal representatives, successors and assigns; (c) any Person who files a valid, timely OptOut request; (d) federal, state, and local governments (including all agencies and subdivisions
thereof, but excluding employees thereof) and (e) the judges to whom this Action is assigned and
any members of their immediate families.
2.51

“Settlement Class Members” means all Persons who are members of the Settlement

Class and who do not exclude themselves from the Settlement Class in the manner and time
prescribed by the Court in the Preliminary Approval Order.
2.52

“Settlement Notice” means a long form notice substantially in the form attached

as Exhibit B, to be approved by the Court, and to be disseminated in accordance with Section VIII
of this Agreement.
2.53

“Settlement Website” means the website to be created for this Settlement that will

include information about the Action, the Settlement, and relevant documents, as well as
electronic and printable forms relating to the Settlement, including the Claim Form which can be
submitted online or printed and mailed, and which Settlement Class Members can visit to read or
request additional information regarding the Settlement. The Settlement Website shall be
www.stretchmarklitigation.com.

11

2.54

“Tier” means the category a Settlement Class Member elects and is qualified under

which to receive payment of a Benefit from Defendant.
2.55

“Unit” means a single quantity of the Product. By way of example, a Tier 1 Claim

for two Units means that the Settlement Class Member is seeking $6.00 ($3.00 per Unit x 2 Units
= $6.00) before adjustments by the Settlement Administrator.
2.56

“Valid Claim” means a Claim Form submitted by a Settlement Class Member that

is: (a) submitted in accordance with the directions accompanying the Claim Form and the
provisions of the Settlement; (b) on the initial submission, accurately, fully and truthfully
completed and executed, with all of the information requested in the Claim Form, by a Settlement
Class Member; (c) signed physically or by e-signature by a Settlement Class Member personally,
subject to the penalty of perjury; (d) returned via mail and postmarked by the Claims Deadline,
or, if submitted online, is submitted by 11:59 p.m. central time on the Claims Deadline; and (e)
determined to be valid by the Settlement Administrator.
III.

CONDITIONAL CERTIFICATION OF THE SETTLEMENT CLASS
3.1

The Parties agree that the Action may be certified as a class action in accordance

with the terms of this Agreement and without prejudice to Defendant’s right to contest class
certification in the event this Agreement fails to become effective or is not fully implemented in
accordance with its terms. If the Settlement is not approved or this Agreement fails to be fully
implemented, Defendant reserves all rights to object to any subsequent motion to certify a class
in this or any other lawsuit and no representation or concession made in connection with the
Settlement or this Agreement shall be considered law of the case or an admission by Defendant or
to have any kind of preclusive effect against Defendant or to give rise to any form of estoppel or
waiver by Defendant in these actions or any other proceeding.
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3.2

Defendant expressly denies any and all liability and/or wrongdoing with respect to

any and all of the claims alleged in this lawsuit and any similar lawsuits and enters into this
Settlement solely to compromise a disputed claim. Accordingly, any references to the alleged
business practices of Defendant in this Settlement, this Agreement or the related Court hearings
and processes shall raise no inference respecting the propriety of those business practices or any
other business practices of Defendant.
IV.

REQUIRED EVENTS
As soon as practicable after the execution of this Agreement, Plaintiff shall file in the

Action this Agreement and a motion seeking entry of the Preliminary Approval Order, which order
by its terms shall accomplish all of the following:
4.1

Preliminarily approve the Settlement and this Agreement as fair and reasonable to

the Settlement Class;
4.2

Conditionally certify the Settlement Class for the purpose of effecting the

Settlement;
4.3

Designate Plaintiff Lynn Watson as the Class Representative of the Settlement

4.4

Designate Class Counsel as counsel for the Settlement Class;

4.5

Approve the Settlement Administrator and instruct the Settlement Administrator to

Class;

perform the following functions in accordance with the terms of this Agreement, the Preliminary
Approval Order, and the Final Approval Order:
a.

Process Opt-Out requests from the Settlement in accordance with Section
IX of this Agreement;
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b.

Process Objections to the Settlement in accordance with Section IX of this
Agreement;

c.

Process Claim Forms in accordance with Section VI of this Agreement;

d.

Before disseminating the Settlement Notice, establish the Settlement
Website, which Settlement Class Members can visit to read and obtain
additional information regarding the Settlement, including submission of
Claim Forms; and

e.

Set up and operate a toll-free automated interactive voice response system
through which Settlement Class Members can access Settlement
information.

4.6

Approve the form, contents, and method of notice to be given to the Settlement

Class as set forth in Section VIII of this Agreement, and direct Defendant to provide, and cause to
be provided, such notice and to file with the Court a declaration of compliance with those notice
requirements, as set forth in Section VIII of this Agreement.
V.

SETTLEMENT CONSIDERATION AND PROCEDURES FOR PROVIDING
BENEFITS TO SETTLEMENT CLASS MEMBERS
5.1

Benefit Available to Settlement Class Members

In order to qualify for a Benefit, Settlement Class Members must timely submit a
completed Claim Form attached as Exhibit A. This can be done on the Settlement Website or by
mail, postmarked by the Claims Deadline. In consideration for the Settlement and Releases given
herein and subject to the rights, terms, and conditions of this Agreement, Defendant will pay or
cause to be paid Valid Claims based upon the election of the Settlement Class Member and for
which the Settlement Class Member qualifies:
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(a)

Tier 1. Settlement Class Members who elect to fill out the Claim Form for
Tier 1 and who do not have valid Proof of Purchase may recover up to a
maximum of three dollars ($3.00) per Unit, limited to two (2) Units or six
dollars ($6.00) per Household; or

(b)

Tier 2. Settlement Class Members who elect to fill out the Claim Form for
Tier 2 and who have a valid Proof of Purchase dated within the Class Period
may recover the full purchase price per Unit stated on the Proof of Purchase
(excluding tax) up to a maximum of five (5) Units per Household.

For the avoidance of doubt, a Settlement Class Member may file a single Claim electing
either Tier 1 or Tier 2. Only one Claim per Household is eligible.
5.2

No Unclaimed Property Rights

Defendant guarantees to pay the Benefit as determined by the Settlement Administrator
subject to the number of Valid Claims and other adjustments pursuant to the terms and conditions
of this Agreement. Notwithstanding anything to the contrary, Defendant shall pay Valid Claims
only. This Agreement does not create any vested property interest or unclaimed property rights
for Settlement Class Members who do not file Valid Claims.
5.3

Cap and Proportionate Reduction

The actual amount paid to Settlement Class Members will depend upon the number of
Valid Claims. If the total amount of Valid Claims exceeds the amount of the Settlement Sum that
remains after the payment of Class Representative Service Awards, Class Counsel’s Fee Award,
and all costs of notice and settlement administration, then the Benefit payable to each Claimant
shall be proportionately reduced, such that Defendant’s maximum liability under this Agreement
shall not exceed the Settlement Sum.
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VI.

PROCEDURES FOR PROVIDING BENEFIT TO SETTLEMENT CLASS
MEMBERS
6.1

The Parties shall jointly ask the Court to approve Kroll Business Solutions as the

Settlement Administrator. The Settlement Administrator shall, subject to the supervision of the
Court, administer the relief provided by this Agreement by processing Claim Forms in a rational,
responsive, cost effective, and timely manner. The Settlement Administrator shall maintain
reasonably detailed records of its activities under this Agreement. The Settlement Administrator
shall maintain all such records as are required by applicable law in accordance with its normal
business practices and such records will be made available to Class Counsel, Defendant’s Counsel,
the Parties, and their representatives promptly upon request.
6.2

At the election of the Settlement Class Member, the Settlement Administrator shall

accept Claim Forms submitted on paper via United States First Class Mail or any other courier or
online at the Settlement Website. Claim Forms must be either postmarked or received by the
Settlement Administrator by no later than the Claims Deadline. Claim Forms postmarked or
submitted online after that date will not be considered Valid Claims.

The Settlement

Administrator will track Claim Forms with unique security identifiers or control numbers issued
to Persons who seek to file a Claim. For Claim Forms that are submitted online, the Settlement
Class Member shall have the opportunity to upload Proof of Purchase image files (e.g. jpg, tif,
pdf), to preview and confirm information entered in the Claim Form prior to submitting the claim,
and to print a page immediately after the Claim Form has been submitted showing the information
entered, the names of image file(s) uploaded, and the date and time the Claim Form was received.
The Settlement Administrator shall also create and maintain provisions to allow Tier 2 Class
Members to submit Proof of Purchase online or through mail at a later date, as long as it is
postmarked or received by no later than the Claims Deadline.
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6.3

On the Claim Form, the Settlement Administrator shall validate that the Settlement

Class Member provided and certified the truth and accuracy of the following information under
the penalty of perjury, including by signing the Claim Form physically or by e-signature, or the
Claim will not be considered a Valid Claim by the Settlement Administrator:
(a)

The Settlement Class Member’s name and mailing address;

(b)

Complete all sections of the Claim Form completely, truthfully, and
accurately;

(c)

The Settlement Class Member’s email address (unless the Settlement Class
Member requests a claim form by mail, in which case an email address is
optional);

(d)

The name of the Product(s) purchased and the number of Units purchased
during the Class Period;

(e)

That the claimed purchases were not made for purposes of resale; and

(f)

A security code or control number provided by the Settlement
Administrator at the time the Class Member requrests a Claim Form on the
Settlement Website.

6.4

The Settlement Administrator shall be responsible for, among other things,

providing notice as set forth in the Media Plan, processing Claim Forms, and administering the
Settlement Website, toll-free telephone support line, Objection process, and Settlement claims
process described herein (including receiving and maintaining on behalf of the Court and the
Parties any Settlement Class Member correspondence regarding requests for Opt-Out from the
Settlement Class). The Settlement Administrator will use adequate and customary procedures and
standards to prevent the payment of fraudulent claims and to pay only Valid Claims. The
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Settlement Administrator and Parties shall have the right to audit claims, and the Settlement
Administrator may request additional information from Claimants including by cross examination.
The Settlement Administrator will approve Valid Claims and issue Benefit Payments based upon
the terms and conditions of the Agreement or may reject Claims which are invalid or evidence
waste, fraud, or abuse. The determination of validity of claims shall occur within sixty (60) days
of the end of the Claim Period. The Settlement Administrator shall approve or deny all claims
after consultation with Class Counsel and Defendant’s Counsel. Neither Plaintiffs nor Defendant,
nor their counsel, shall have any liability whatsoever for any act or omission of the Settlement
Administrator.
6.5

The Settlement Administrator shall also provide reports and other information to

the Court as the Court may require. The Settlement Administrator shall promptly and on a weekly
basis provide Class Counsel and Defendant’s Counsel with information concerning notice,
administration, and implementation of the Agreement. Should the Court request or should it be
reasonably advisable to do so, the Parties, in conjunction with the Settlement Administrator, shall
submit a timely report to the Court summarizing the work performed by the Settlement
Administrator. Without limiting the foregoing, the Settlement Administrator shall:
(a)

promptly forward upon request to Defendant’s Counsel and Class Counsel,
copies of all documents and other materials relating to the administration of
the Settlement;

(b)

receive requests from Settlement Class Members to Opt-Out from the
Settlement Class and promptly provide to Class Counsel and Defendant’s
Counsel a copy thereof upon receipt. If the Settlement Administrator
receives any Opt-Out requests from Settlement Class Members after the
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Opt-Out Deadline, the Settlement Administrator shall promptly provide
copies thereof to Class Counsel and Defendant’s Counsel;
(c)

provide reports and summaries on a weekly basis throughout the Claim
Period to Class Counsel and Defendant’s Counsel, including without
limitation, reports regarding the number of Claim Forms received and the
identity of the Settlement Class Members;

(d)

employ reasonable procedures to screen Claims Forms for waste, fraud, and
abuse and shall reject a Claim Form, or any part of a Claim for a payment
reflected therein, where the Settlement Administrator determines that there
is evidence of waste, fraud, or abuse. The Settlement Administrator will
review each Claim Form based upon the initial submission by the
Settlement Class Member and ensure that each is complete, properly
substantiated, and, based on the substantiation, determine the appropriate
benefit to be paid, if any, in accordance with the terms of this Agreement.
The Settlement Administrator is empowered to pay legitimate and Valid
Claims only.

(e)

prepare a declaration attesting to compliance with the Class Notice
requirements set forth below and identifying all Opt-Outs and/or objectors.
Such declaration shall be provided to Defendant’s Counsel and Class
Counsel for filing with the Court no later than seven (7) days prior to the
Final Approval Hearing, or by such other deadline as may be set by the
Court.
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(f)

Benefit Payments for payment of Valid Claims. Defendant is obligated to
pay Valid Claims only. To the extent that a Benefit Payment is made by
check, as opposed to other forms of payment that may available to
Settlement Class Members, such check shall bear in the legend that they
expire if not negotiated within six months of their date of issue. Benefit
checks issued to a Settlement Class Member not cashed within six months
after the date of issue shall be void.

VII.

CLASS COUNSEL’S APPLICATION FOR AN AWARD OF ATTORNEYS’ FEES
AND EXPENSES AND CLASS REPRESENTATIVE SERVICE AWARDS
7.1

The Parties agree, subject to Court approval, that the law firms of Bursor & Fisher,

P.A. and Nick Larry Law LLC shall be appointed Class Counsel, without prejudice to Defendant’s
right to contest the appointment in the event that this Agreement is not fully implemented in
accordance with its terms. If the Settlement is not approved or this Agreement fails to be
implemented, Defendant reserves all rights to object to any subsequent motion to appoint class
counsel in these or any other actions.
7.2

Class Counsel will submit to the Court an application seeking a Fee Award which

shall not exceed one third of the Settlement Sum. In addition, Class Representative may seek a
Class Representative Service Award in the amount of three thousand dollars and zero cents
($3,000.00) as compensation for her efforts in bringing the Action and achieving the benefits of
the Settlement on behalf of the Settlement Class. The Fee Award and Class Representative Service
Award shall be paid from the Settlement Sum. The payments made from the Settlement Sum as
described in this Section shall constitute full satisfaction of E.T. Browne’s obligation to pay any
person, attorney, or law firm for attorneys’ fees, costs, and other expenses, and shall relieve E.T.
Browne and the Released Parties from any claims or liability to any other attorney or law firm or
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person for attorneys’ fees, costs, or other expenses to which any Plaintiff, Settlement Class
Member, objector, intervenor, or any other person may claim that are in any way related to the
Released Claims.
7.3

Court approval of Class Counsel’s Fee Award and Class Representative Service

Award will not be a condition of the Settlement. If the Court denies, in whole or part, Class
Counsel’s Application for a Fee Award, the remainder of the terms of this Agreement shall remain
in effect. In addition, no interest will accrue on such amounts at any time. Neither Class Counsel
nor Plaintiff will request nor will they accept any award inconsistent with these terms.
7.4

Defendant agrees that it will not object to the amount of Class Counsel’s

Application for Fee Award up to the amounts set forth in the preceding paragraphs, and will not
solicit or encourage others to do so. Defendant further agrees that it will pay the amounts approved
by the Court within ten (10) business days after the Final Approval Order provided that Class
Counsel provide a stipulated undertaking in the form attached as Exhibit E.
7.5

Class Counsel shall provide Defendant with all necessary accounting and tax

information, including W-9 forms, with reasonable advance notice to allow Defendant to make
the Attorneys’ Fees and Expenses award payment as set forth above. Once Defendant makes the
Fee Award payment as directed in writing by Class Counsel, Defendant shall have no further
obligation to pay any additional sums to Class Counsel and shall be held harmless and indemnified
by Class Counsel for the division and disbursements of the Fee Award amongst and between Class
Counsel.
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VIII. NOTICE AND DISSEMINATION TO THE SETTLEMENT CLASS AND CLAIMS
DEADLINE
The Class Notice will conform to all applicable requirements of the Illinois Code of Civil
Procedure, the Illinois Constitutions, and any other applicable law, and will otherwise be in the
manner and form approved by the Court.
8.1

Settlement Notice

The Parties agree that the Settlement Notice shall be in the manner and form agreed upon
by the Parties and approved by the Court. Collectively, the Settlement Notice shall in general
terms set forth and sufficiently inform the Settlement Class Members of: (a) a short, plain
statement of the background of the Action, the Settlement Class certification, and the essential
terms of the Settlement; (b) appropriate means for obtaining additional information regarding the
Settlement and the Action; (c) appropriate information concerning the procedure for objecting or
opting-out from the Settlement, if they should wish to do so; and (d) that any relief to Settlement
Class Members is contingent on the Court’s final approval of the Settlement. The Parties will
request the Court to approve the Settlement Notice in the Preliminary Approval Order.
8.2

Direct Notice

No later than twenty-eight (28) days after the execution of this Agreement, Defendant shall
produce an electronic list from its records that includes all of the names, last known U.S. Mail
addresses, and email addresses, to the extent the foregoing exists in Defendant’s records,
belonging to Persons within the Settlement Class. This electronic document shall be called the
“Class List,” and shall be provided to the Settlement Administrator.
Using the information provided from the Class List, the Settlement Administrator shall,
within thirty (30) days from entry of the Preliminary Approval Order, cause Settlement Notice to
be disseminated via email substantially in the form attached as Exhibit B, along with an electronic
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link to the Claim Form and Settlement Website, to all Settlement Class Members for whom a valid
email address is in the Class List. In the event transmission of the email notice results in any
“bounce-backs,” the Settlement Administrator will, if possible, correct any issues that may have
caused the “bounce-back” to occur and make a second attempt to re-send the email notice.
No later than forty-five (45) days from entry of the Preliminary Approval Order, the
Settlement Administrator will send notice via U.S. Mail substantially in the form attached as
Exhibit B to all Settlement Class Members in the Class List who did not receive an email pursuant
to this Section.
8.3

Publication Notice

Similarly, the Settlement Administrator will cause the Publication Notice to be published
in accordance with the Media Plan attached as Exhibit B. The Parties agree that the Publication
Notice provides to the Settlement Class and Settlement Class Members information sufficient to
inform them of: (a) the essential terms of the Settlement; (b) appropriate means for obtaining
additional information regarding the Settlement and the Action; and (c) appropriate information
about the procedure for Objecting or Opting-Out of the Settlement, if they should wish to do so.
Since the Media Plan is determined to be the best notice practicable under the circumstances and
satisfies due process, the Parties will request the Court to approve the Media Plan in the
Preliminary Approval Order.
8.4

Settlement Website

The Settlement Administrator will establish a Settlement Website that will contain the
complaint in the Action, the Motion for Preliminary Approval, the Preliminary Approval Order,
the Settlement Agreement, the Settlement Notice, the Publication Notice, and the Claim Form.
The Settlement Website will also identify key deadlines (e.g., the Claims Deadline, the Opt-Out

23

Deadline, Objection Deadline, the date of Final Approval Hearing), and direct Settlement Class
Members on how to submit Claim Forms and include a “Frequently Asked Questions” section.
8.5

Toll-Free Telephone Support Line

The Settlement Administrator will establish a toll-free telephone support line that will
provide Settlement Class Members with general information about the Action and will respond to
frequently asked questions about the Action and claim procedure available exclusively through an
interactive voice response (IVR).
8.6

Methods for Dissemination of Notice

As soon as practicable, but no later than thirty (30) days after the Court’s entry of the
Preliminary Approval Order, the Settlement Administrator shall disseminate the Settlement Notice
consistent with the Preliminary Approval Order by sending direct notice to all persons on the Class
List via email or U.S. Mail, setting up the Settlement Website on the Internet, and posting both
the Settlement Notice and Publication Notice.
Within thirty (30) days after the entry of the Preliminary Approval Order, Defendant shall
publish, cause to be published, or ensure that the Settlement Administrator has caused to be
published, the Publication Notice pursuant to the Media Plan.
8.7

Declaration of Compliance

The Settlement Administrator shall prepare a declaration attesting to compliance with the
Settlement Notice requirements set forth above and a statement of the number of Persons the
Media Plan reached. Such declaration shall be provided to Defendant’s Counsel and Class
Counsel and filed with the Court no later than seven (7) days prior to the Final Approval Hearing.
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8.8

Report on Opt-Out Requests and Objections

Not later than seven (7) days before the Final Approval Hearing, the Settlement
Administrator shall prepare and deliver to Class Counsel, who shall file with the Court, and
Defendant’s counsel, a report stating the total number of Persons who have submitted timely and
valid Opt-Out requests from the Settlement Class and Objections to the Settlement, and the names
of such Persons.
IX.

OBJECTIONS AND OPT-OUT REQUESTS
9.1

Objections

Any Class Member, on his or her own, or through an attorney hired at his or her own
expense, may object to the terms of the Settlement. Any such Objection must be filed with the
Court and served upon Class Counsel, Defendant’s Counsel, and the Settlement Administrator no
later than sixty (60) days after the Notice Date (the “Objection Deadline”). To be effective, any
such Objection must comply with all requirements to be set by the Court in the Preliminary
approval Order. The Parties will recommend to the Court to mandate that all objections be in
writing and include the contents described below:
(a)

A reference at the beginning to this case, Lynn Watson v. E.T. Brown Drug
Co., Inc., Case No. 2022LA000151, DuPage County Circuit Court, Illinois;

(b)

The name, address, telephone number, and, if available, the email address
of the Person objecting, and if represented by counsel, of his/her counsel;

(c)

A written statement of all grounds for the Objection, accompanied by any
legal support for such Objection;

(d)

Whether he/she intends to appear at the Final Approval Hearing, either with
or without counsel;
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(e)

A statement of his/her membership in the Settlement Class, including all
information required by the Claim Form; and

(f)

A detailed list of any other objections submitted by the Settlement Class
Member, or his/her counsel, to any class actions submitted in any court,
whether state or otherwise, in the United States in the previous five (5)
years. If the Settlement Class Member or his/her counsel has not objected
to any other class action settlement in any court in the United States in the
previous five (5) years, he/she shall affirmatively state so in the written
materials provided in connection with the Objection to this Settlement.

9.2

Compliance with Objection Requirements

Any Class Member who fails to timely file and serve a written Objection in accordance
with all requirements to be set by the Court in the Preliminary Approval Order shall not be
permitted to object to the Settlement and shall be foreclosed from seeking any review of the
Settlement or the terms of the Agreement by any means, including but not limited to an appeal.
Any Class Member who submits a timely written Objection shall consent to deposition by
Class Counsel prior to the Final Approval Hearing.
9.3

Opt-Out Requests

Any Class Member, other than any Class Representative, may elect to be excluded from
this Settlement and from the Settlement Class by Opting-Out of the Settlement Class. Any
Class Member who desires to be excluded from the Settlement Class must give written notice
of the election to Opt-Out no later than sixty (60) days after the Notice Date (the “Opt-Out
Deadline”), with copies mailed to the Settlement Administrator, Class Counsel, and counsel

for Defendant. Opt-Out requests must: (a) be signed by the Class Member who is requesting
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exclusion; (b) include the full name, address, and phone number(s) of the Class Member
requesting exclusion; and (c) include the following statement: “I/We request to Opt-Out from
the settlement in the E.T. Browne Action.” No Opt-Out request will be valid unless all the
information described above is included. No Class Member, or any person acting on behalf
of or in concert or participation with that Class Member, may exclude any other Class Member
from the Settlement Class. The last date for Class Members to Opt-Out of the Settlement will,
subject to Court approval, be on the Opt-Out Deadline contained in the Preliminary Approval
Order. Class Members who timely Opt-Out of the Settlement will not be bound by the terms
of this Agreement, including any releases contained herein.
In the event that 1,000 or more of the Settlement Class Members submit valid requests
to opt out, Defendant shall have the option to elect to terminate this Agreement, in which
circumstance the Settlement will become null and void and the parties will return to the status
quo ante as described in Section III.
The Class Representative affirmatively supports this Settlement and agrees not to OptOut of this Settlement. None of the Class Representative, Class Counsel, Defendant, or its
counsel shall in any way encourage any Class Member to Opt-Out or discourage any Class
Member from participating in this Settlement.
X.

COSTS OF NOTICE AND ADMINISTRATION
10.1.

In addition to providing to Settlement Class Members the Benefits described in

Section V above, Defendant will pay actual fees and expenses for: (a) the costs of preparing and
disseminating the notices provided for in Section VIII above; and (b) the other Administration
Expenses, including payments made for the services of the Settlement Administrator and thirdparty expenses. The fees and expenses relating to costs of notice and settlement administration
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shall be paid from the Settlement Sum.

Notwithstanding anything to the contrary herein,

Defendant shall not be responsible for any cost that may be incurred by, on behalf of, or at the
direction of, Plaintiffs or Class Counsel in: (a) responding to inquiries about the Agreement, the
Settlement, or the Action; (b) posting the Publication Notice on Class Counsel’s website, should
that occur; (c) defending the Agreement or the Settlement against any challenge to either or both
of them; or (d) defending against any challenge to the Preliminary Approval Order, Final Approval
Order, or judgment entered pursuant to the Agreement.
XI.

LABEL CHANGE
11.1

As part of the consideration of this Agreement, E.T. Browne agrees to discontinue

any statements or representations that the Products “help reduce the appearance of stretch marks”
in any media, including on the Product’s packaging, in advertisements, or as part of any other
consumer-facing materials. E.T. Browne will also omit from the instructions on the Products’
labels the statement that the Products should be applied to “stretch mark prone areas.” Without
limitation, nothing in this Agreement shall prohibit E.T. Browne’s ability to represent to
consumers that the Products improve the appearance of stretch marks, minimize the appearance
of stretch marks, improve skin elasticity, and allow skin to stretch more comfortably.
11.2

Nothing in this Agreement requires E.T. Browne to withdraw, change or otherwise

modify labeling, components, packing cases, or advertising of the Products already manufactured,
in distribution or storage, and/or stocked in stores. The Parties further agree that this Agreement
does not bar Defendant from exhausting its current stock of existing labels or from selling any
existing supply of the Products without any requirement that existing stocks of the Products be
relabeled or otherwise recalled.
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11.3

E.T. Browne agrees to implement the changes described in Section 11.1 within a

reasonable time following Final Judgment. For the avoidance of any doubt, none of the Product’s
labels modified to contain the information described in Section 11.1 shall require review or preclearance by Plaintiff or Class Counsel.
11.4

Nothing in this Agreement shall preclude E.T. Browne from making further

changes to any labels or advertising for the Products so long as those changes are not inconsistent
with paragraph 11.1.
XII.

PROCEDURES FOR SETTLEMENT APPROVAL

12.1

Preliminary Approval

Promptly after the execution of this Agreement, Plaintiff will move the Court for an
order preliminarily approving this Agreement and requesting that the Court approve the form
and content of the Class Notice, substantially in the forms attached to this Agreement as Exhibit
B, as described in VIII above, and:

(a)

certifying the Settlement Class and appointing Class Counsel and Class
Representative to represent the Class;

(b)

setting the date of the Final Fairness Hearing, upon notice to the Settlement
Class, to consider:
1.

whether the Settlement should be approved as fair, reasonable, and
adequate;

2.

whether the Released Claims of the Settlement Class against the Released
Parties should be dismissed with prejudice;

3.

Class Counsel’s Application for Fee Award; and

4.

the Class Representative Service Award.
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Class Counsel will file motions on topics outlined in Section VII at least ten (10) days prior to
the date of the Fairness Hearing, or by such other date set by the Court.
12.2

Final Approval of the Court

This Agreement and the Settlement embodied herein are subject to Final Approval by the
Court. If the Settlement is approved, the Court will enter a judgment dismissing the claims against
Defendant with prejudice. The Parties waive any right to appeal or collaterally attack a Final
Approval Order entered by the Court.
If this Agreement or any part of it is materially modified by the Court or is materially
modified upon appeal or remand, either Party may terminate this agreement. If no Party timely

elects to terminate, then the Parties shall remain bound to the Settlement as so modified. For
purposes of this paragraph, a “material modification” is one that significantly affects the
rights or obligations of one or more of the Parties. Without limiting the foregoing and by way
of illustration only, material modifications include but are not limited to: (a) any change to
the scope of the Released Claims set forth in this Settlement Agreement; (b) any material
change to the Final Approval Order which limits or reduces any of the protections afforded
to Defendant, (c) any change to the Agreement or terms of the Settlement that potentially
increases in any way E.T. Browne’s financial responsibility in connection with this
Agreement above the Settlement Sum; or (d) any material change to the Benefit, Class Notice,
Claim Form, and claim process. No order or action of the Court pertaining to attorneys’ fees
or expenses shall be considered to constitute a material modification so long as such order,
action, or modification does not increase the cost of settlement to be borne by Defendant, and
does not require that Defendant do anything not specifically set forth herein, or is one that
significantly affects the rights or obligations of one or more of the Parties. Similarly, no order
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or action of the Court pertaining to the Class Representative’s Service Awards shall be
considered to constitute a material modification so long as such order, action or modification
does not increase the cost of Settlement to be borne by Defendant and does not require that
Defendant do anything not specifically set forth herein. Any dispute as to the materiality of
any modification or proposed modification of this Agreement shall be resolved by the Court.
XIII. RELEASES
13.1

Upon the Effective Date and without any further action by the Court or by any

Party to this Agreement, Plaintiff and the Settlement Class Members and all of their
administrators, executors, personal representatives, heirs, agents, attorneys, assigns,
predecessors, and successors, for good and sufficient consideration, the receipt and adequacy
of which is acknowledged, shall be deemed to, and shall, in fact, have remised, released and
forever discharged any and all Released Claims, which they, or any of them, had or has or may
in the future have or claim to have against any of the Released Parties.
13.2

The Releasing Parties hereby fully release and forever discharge the Released

Parties from any and all claims, demands, rights, damages, obligations, suits, debts, liens,
contracts, agreements, judgments, expenses, costs, liabilities, and causes of action of every nature
and description, including claims for attorneys’ fees, expenses and costs, whether known or
unknown, suspected or unsuspected, existing now or arising in the future that (a) is or are based
on any act, omission, inadequacy, misstatement, representation, harm, matter, cause, or event
pertaining to the Products that has occurred at any time from the beginning of time up to and
including the entry of the Preliminary Approval Order, or (b) arise from or are related in any way
to the Action or the marketing, advertising, promoting, or Labeling of the Products (“Released
Claims”). This release expressly excludes and does not release the Released Parties from any
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claims, if any, the Releasing Parties may have against the Released Parties for personal injury
damages relating to the Products.
13.3

Without limiting the foregoing, the release specifically extends to claims that the

Releasing Parties do not know or suspect to exist in their favor at the time that the Settlement, and
the release contained herein, becomes effective. This paragraph constitutes a waiver of, without
limitation as to any other applicable law, section 1542 of the California Civil Code, which
provides:
A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE
CREDITOR OR RELEASING PARTY DOES NOT KNOW OR SUSPECT
TO EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE
RELEASE AND THAT, WHICH IF KNOWN BY HIM OR HER, WOULD
HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH
THE DEBTOR OR RELEASED PARTY.
13.4

The Releasing Parties understand and acknowledge the significance of these

waivers of California Civil Code section 1542 and any other applicable federal or state statute,
case law, rule or regulation relating to limitations on releases. In connection with such waivers
and relinquishment, the Releasing Parties acknowledge that they are aware that they may hereafter
discover facts in addition to, or different from, those facts that they now know or believe to be
true with respect to the subject matter of the Settlement, but that it is their intention to release
fully, finally, and forever all Released Claims with respect to the Released Parties, and in
furtherance of such intention, the release of the Released Claims will be and remain in effect
notwithstanding the discovery or existence of any such additional or different facts.
13.5

The Final Approval Order shall further provide for and effect the release of all

actions, causes of action, claims, administrative claims, demands, debts, damages, costs,
attorney’s fees, obligations, judgments, expenses, compensation, or liabilities, in law or in equity,
whether now known or unknown, contingent or absolute, that Releasing Parties now have or may
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have against the Released Parties by reason of any act, omission, harm, matter, cause, or event
whatsoever arising out of the initiation, prosecution, or settlement of the Action or the claims and
defenses asserted in the Action.
13.6

Notwithstanding the above, the Court shall retain jurisdiction over the Parties and

the Agreement with respect to the future performance of the terms of the Agreement, and to assure
that all payments and other actions required of any of the Parties by the Settlement are properly
made or taken.
XIV. FINAL JUDGMENT AND SETTLEMENT APPROVAL
14.1

This Agreement is subject to and conditioned upon the issuance by the Court of the

Final Approval Order that finally certifies the Settlement Class for the purposes of this Settlement,
grants final approval of the Agreement, and provides the relief specified herein, which relief shall
be subject to the terms and conditions of the Agreement and the Parties’ performance of their
continuing rights and obligations hereunder.
XV.

REPRESENTATIONS AND WARRANTIES
Each Party represents and warrants to, and agrees with, the other Party as follows:
15.1

Each Party has had the opportunity to receive, and has received, independent legal

advice from his or her or its attorneys regarding the advisability of making the Settlement, the
advisability of executing this Agreement, and the legal and income tax consequences of this
Agreement, and fully understands and accepts the terms of this Agreement.
15.2

Defendant represents and warrants: (a) that it has the requisite corporate power and

authority to execute, deliver, and perform the Agreement and to consummate the transactions
contemplated hereby; (b) that the execution, delivery, and performance of the Agreement and the
consummation by it of the actions contemplated herein have been duly authorized by necessary
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corporate action on the part of Defendant; and (c) that the Agreement has been duly and validly
executed and delivered by Defendant and constitutes its legal, valid, and binding obligation.
15.3

Plaintiff represents and warrants that she is entering into the Agreement on behalf

of herself individually and as proposed representative of the Settlement Class Members, of her
own free will and without the receipt of any consideration other than what is provided in the
Agreement or disclosed to, and authorized by, the Court. Plaintiff represents and warrants that
she has reviewed the terms of the Agreement in consultation with Class Counsel and believes
them to be fair and reasonable, and covenants that she will not file an Opt-Out request from the
Settlement Class or object to the Agreement.
15.4

Plaintiff represents and warrants that no portion of any claim, right, demand,

action, or cause of action against any of the Released Parties that Plaintiff has or may have arising
out of the Action or pertaining to her purchase and/or use of the Product and/or the design,
manufacture, testing, marketing, Labeling, packaging, or sale of the Product otherwise referred to
in this Agreement, and no portion of any recovery or settlement to which Plaintiff may be entitled,
has been assigned, transferred, or conveyed by or for Plaintiff in any manner; and no Person other
than Plaintiff has any legal or equitable interest in the claims, demands, actions, or causes of action
referred to in this Agreement as those of Plaintiff herself.
15.5

No Party relies or has relied on any statement, representation, omission,

inducement, or promise of the other party (or any officer, agent, employee, representative, or
attorney for any other party) in executing this Agreement, or entering the Settlement provided for
herein, except as expressly stated in this Agreement.
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XVI. NO ADMISSIONS OF FAULT
16.1

The Agreement is conditioned upon final approval of the Court and is made for

settlement purposes only. Whether or not consummated, this Agreement shall not be construed
as, offered in evidence as, received in evidence as, and/or deemed to be, evidence of a
presumption, concession or an admission by Plaintiff, Defendant, any Settlement Class Member
or Released Party, of the truth of any fact alleged or the validity of any claim or defense that has
been, could have been, or in the future might be asserted in any litigation, or the deficiency of any
claim or defense that has been, could have been, or in the future might be asserted in any litigation,
or of any liability, fault, wrongdoing, or otherwise of such Party.
XVII. MISCELLANEOUS PROVISIONS
17.1

Termination of Agreement

This Agreement may be terminated at the election of either Party: (a) if the Court fails to
approve the Agreement; (b) in the event of any proposed material modification of this Agreement
as a condition to approval of the Settlement; (c) prior to approval of this Agreement by the Court,
upon the mutual agreement of the Parties by and through their respective counsel; or (d) in the
event that more than 1,000 of the Settlement Class Members opt out of the Settlement.
17.2

Entire Agreement

This Agreement, together with the Exhibits hereto, constitutes the entire agreement

between the Parties with respect to the subject matter of the Settlement and supersedes all prior
negotiations, communications, memoranda, and agreements between the Parties. Neither the
Plaintiff nor Defendant are entering into this Agreement in reliance upon any representations,
warranties, or inducements other than those contained in this Agreement.
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17.3

Change of Time Periods

The time periods and/or dates described in this Agreement with respect to the giving

of notices and hearings are subject to approval and change by the Court or by the written
agreement of Plaintiff’s Counsel and Defendant’s Counsel, without notice to Class Members
except that the Settlement Administrator shall ensure that such dates are posted on the
Settlement Website.
17.4

Extension of Time

The Parties reserve the right, by agreement and subject to the Court’s approval, to grant
any reasonable extension of time that might be needed to carry out any of the provisions of this
Agreement.

17.5

Media and Contact of Class Members

To avoid contradictory, incomplete, or confusing information about the Settlement,
the Parties agree that if they make any written press releases or statements to the media about
the settlement before the conclusion of the Claim Period, such releases or statements will be
approved by the Parties in advance and, where desired by the other Party, made jointly.
Except as noted herein and by mutual agreement of the Parties, the Class Notice shall
constitute the only communication with Class Members regarding the Settlement prior to the
Final Fairness Hearing. Notwithstanding, Class Counsel can answer any inquiries initiated
by Class Members and may communicate freely with Plaintiff.
17.6

Cooperation

Defendant, Plaintiff, and their respective counsel agree to prepare and execute any
additional documents that may reasonably be necessary to effectuate the terms of this Agreement.
The Parties shall cooperate with the Settlement Administrator to the extent reasonably necessary
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to assist and facilitate the Settlement Administrator in carrying out its duties and responsibilities.
The Parties will also cooperate so that Class Counsel may have such confirmatory discovery as is
reasonably necessary in connection with this Agreement.
17.7

Plaintiff’s Authority

Class Counsel represent and warrant that they are authorized to take all appropriate
actions required or permitted to be taken by or on behalf of the Plaintiff and, subsequent to an
appropriate Court Order, the Settlement Class in order to effectuate the terms of this
Agreement and are also authorized to enter into appropriate modifications or amendments to
this Agreement on behalf of the Plaintiff and, subsequent to an appropriate Court Order, the
Class Members.
17.8

Governing Law

This Agreement shall be construed and governed in accordance with the laws of the State
of Illinois, without regard to Illinois’s conflict-of-laws principles.
17.9

Stay Pending Court Approval

Class Counsel and Defendant’s Counsel agree to stay all proceedings, other than those
proceedings necessary to carry out or enforce the terms and conditions of the Settlement, until the
Effective Date of the Settlement has occurred. If, despite the Parties’ best efforts, this Agreement
should fail to become effective, the Parties will return to their prior positions in the Action, in
accordance with Section III of this Agreement.
17.10 Construing the Agreement
This Agreement shall not be construed more strictly against one Party than another merely
by virtue of the fact that it may have been initially drafted by counsel for only one of the Parties.
It is recognized that this Agreement is the result of arm’s-length negotiations between the Parties
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and it is acknowledged that all Parties have contributed substantially to the preparation of this
Agreement, accordingly, the doctrine of contra proferentum shall not apply in construing this
Agreement, nor shall any other such similar doctrine apply.
17.11 Evidentiary Preclusion

The Parties agree that, to the fullest extent permitted by law, neither this Agreement
nor the Settlement, nor any act performed or document executed pursuant to or in furtherance
of this Agreement or the Settlement: (a) is or may be deemed to be or may be used as an
admission of, or evidence of, the validity of any claim or of any wrongdoing or liability of
the Released Parties; or (b) is or may be deemed to be or may be used as an admission of, or
evidence of, any fault or omission of any Released Party or the appropriateness of class
certification in any civil, criminal, or administrative proceeding in any court, administrative
agency, or other tribunal. In addition, any failure of the Court to approve the Settlement
and/or any objections or interventions may not be used as evidence in the Action or any other
proceeding for any purpose whatsoever. However, the Parties may file the Agreement and/or
the Final Approval Order in any action or proceeding that may be brought against them in
order to support a defense or counterclaim based on principles of res judicata, collateral
estoppel, release, good faith settlement, judgment bar, or reduction or any other theory of
claim preclusion or issue preclusion or similar defense or counterclaim.
17.12 Effect of Non-Approval
In the event that this Agreement is not approved by the Court in substantially its
present form, any Objection to the Settlement is sustained by the Court, or the Settlement
does not become final for any reason including Termination pursuant to paragraph 17.1
above, the terms and provisions of this Agreement shall have no further force and effect with
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respect to the Parties or the Class Members, and shall not be used in this Action or in any
other action or proceeding for any purpose, and any order or judgment entered by the Court
in accordance with the terms of this Agreement shall be treated as vacated, nunc pro tunc. In
such event, this Agreement and all negotiations, proceedings, documents prepared, and
statements made in connection with this Agreement shall be without prejudice to any Party
or Class Member and shall not be admissible or offered into evidence in any action or
proceeding, and shall not be deemed, asserted, or construed to be an admission or confession
by any Party or any other Person or entity of any fact, matter, or proposition of law, and shall
not be used or asserted in any other manner or for any purpose, and all Parties and Class
Members shall stand in the same position as if this Agreement and Settlement had not been
negotiated, made, or submitted to the Court.
17.13 Signatures
This Agreement may be executed in counterparts, and, when so executed, shall constitute
a binding original; each of which shall be deemed an original but all of which together shall
constitute one and the same instrument. Facsimile signatures or signatures sent by email shall be
deemed original signatures and shall be binding.
17.14 Notices
Whenever this Agreement requires or contemplates that one Party shall or may give notice
to the other, notice shall be provided in writing by United States First Class Mail and email to:
1.

If to Plaintiffs or Class Counsel:
Yitzchak Kopel
Bursor & Fisher, P.A.
888 Seventh Ave.
New York, New York 10019
ykopel@bursor.com
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2.

If to Defendant or Defendant’s counsel (“Defendant’s Counsel”):
Angel A. Garganta
Steven E. Swaney
VENABLE LLP
101 California Street, Suite 3800
San Francisco, CA 94111
agarganta@venable.com
seswaney@venable.com
and
John E. Bucheit
Bradley Riley Jacobs PC
500 West Madison Street, Suite 1000
Chicago, IL 60661
jbucheit@bradleyriley.com

17.15 Good Faith
The Parties agree that they will act in good faith and will not engage in any conduct that
will or may frustrate the purpose of this Agreement.
17.16 Protective Orders
All orders, settlement agreements and designations regarding the confidentiality of
documents and information (“Protective Orders”) remain in effect, and all Parties and counsel
remain bound to comply with the Protective Orders, including the provisions to certify the
destruction of “Confidential” documents.
17.17 Binding on Successors

This Agreement shall be binding upon the heirs, executors, administrators, successors,
and assigns of the Plaintiffs, Settlement Class Members, and Defendant.
17.18 Arm’s-Length Negotiations
The determination of the terms and conditions contained herein and the drafting of the
provisions of this Agreement have been by mutual understanding after negotiation, with
consideration by, and participation of, the Parties hereto and their counsel.
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17.19 Waiver
The waiver by one Party of any provision or breach of the Agreement shall not be deemed
a waiver of any other provision or breach of the Agreement.
17.20 Variance
In the event of any variance between the terms of this Agreement and any of the Exhibits
hereto, the terms of this Agreement shall control and supersede the Exhibit(s).
17.21 Exhibits
All Exhibits to this Agreement are material and integral parts hereof, and are incorporated
by reference as if fully rewritten herein.
17.22 Taxes
No opinion concerning the tax consequences of the Agreement to any Settlement Class
Member is given or will be given by Defendant, Defendant’s Counsel, or Class Counsel; nor is
any Party or their counsel providing any representation or guarantee regarding the tax
consequences of the Agreement as to any Settlement Class Member. Each Settlement Class
Member is responsible for his/her tax reporting and other obligations respecting the Agreement,
if any.
17.23 Retain Jurisdiction
The Court shall retain jurisdiction with respect to the implementation and enforcement of
the terms of this Agreement, and all Parties hereto submit to the jurisdiction of the Court for
purposes of implementing and enforcing the agreements embodied in this Agreement.
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17.24 Attorneys’ Fees
Notwithstanding any of the provisions herein, if any party finds it necessary to institute
legal proceedings to enforce another party’s obligation under this Agreement, the prevailing party
in any such action shall be entitled to recover its reasonable attorneys’ fees and costs.
17.25 Support From The Parties
After a full investigation, discovery and arm’s-length negotiations, the Parties and their
counsel agree that they: (a) have independently determined that this Settlement is in the best
interest of the Class; and (b) shall support motions for entry of the Preliminary Approval Order
and Final Approval Order.
IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed
by their duly authorized representatives.
Dated this

day of

, 2022.

Lynn Watson
On Behalf of Plaintiff and the Proposed
Settlement Class

___________________________________
E.T. Browne Drug Co., Inc.
By: _______________________________
Title: ______________________________
On Behalf of Defendant E.T. Browne Drug Co., Inc.
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Exhibits to attach~
Exhibit A – Claim Form
Exhibit B – Class Notice, Notices to include
Publication Notice
Media Plan
Settlement Notice
Exhibit C – List of UPC Codes for Products
Exhibit D – Proposed Preliminary Approval Order
Exhibit E – Undertaking
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EXHIBIT A

IMPORTANT LEGAL MATERIALS

CLAIM FORM
GENERAL INSTRUCTIONS
Settlement Class Members who seek payment from the Settlement must complete and return this Claim Form. Completed Claim
Forms must be mailed to the Settlement Administrator at _____________________________________________ or can be submitted via
the Settlement Website, www.stretchmarklitigation.com. Claim Forms must be POSTMARKED by _________ OR SUBMITTED
ONLINE NO LATER THAN ____________ ___, ______ at 11:59 pm, eastern time.
Before you complete and submit this Claim Form by mail or online, you should read and be familiar with the Notice of Proposed Class Action
Settlement (“the Notice”) available at www.stretchmarklitigation.com. Defined terms (with initial capitals) used in these General Instructions
have the same meaning as set forth in the Notice. By submitting this Claim Form, you acknowledge that you have read and understand the
Notice, and you agree to the Release included as a material term of the Settlement Agreement.
If you fail to submit a timely Claim Form, your Claim may be rejected and you may be precluded from any recovery from the Settlement
fund. If you are a member of the Settlement Class and you do not timely and validly seek exclusion from the Settlement Class, you will be
bound by any judgment entered by the Court approving the Settlement regardless of whether you submit a Claim Form. You can elect one
Benefit per Household. To receive the most current information and regular updates, please submit your Claim Form on the Settlement
Website at www.stretchmarklitigation.com. On the Settlement Website, you will also be able to submit your web Claim.

Claimant Information
Claimant Name: ___________________________________ ___ ______________________________________________________
First Name

MI

Last Name

Street Address: ________________________________________________________________________________________________
Street Address2: _________________________________________________________________________________________________
City: ____________________________________________________________ State: ___ ___ Zip Code: ___ ___ ___ ___ ___
Daytime Phone Number: ( ___ ___ ___ ) ___ ___ ___ - ___ ___ ___ ___
Evening Phone Number: ( ___ ___ ___ ) ___ ___ ___ - ___ ___ ___ ___
E-mail Address: ________________________________________________________________________________________________
Purchaser ID: _________________________________________________________________________________________________

For use with Tier 1 Claims
Tier 1 Benefit is available for Class Members who purchased Palmer’s Products labeled “for Stretch Marks” or “helps reduce the
appearance of stretch marks” during the Class Period and do not have a valid Proof of Purchase. You may receive up to a maximum of
$3.00 per Unit, up to 2 units or $6.00 maximum per Household, or less depending on a number of factors including how many Valid
Claims are submitted.

Purchase Information
1.

Please identify the Palmer’s Product(s) you purchased:
Tummy Butter for Stretch Marks

Massage Lotion for Stretch Marks

Massage Cream for Stretch Marks

Other: ___________________________________________
2.

How many Units did you purchase?:
One

3.

Two or more

Please provide the following information (up to a maximum of two units):
Store Location (City, State)

Approximate
Purchase Dates

Number of Units Purchased

For use with Tier 2 Claims
Tier 2 Benefit is available for Class Members who purchased Palmer’s Products labeled “for Stretch Marks” or “helps reduce the
appearance of stretch marks” during the Class Period and have a valid Proof of Purchase. You may receive reimbursement for the full
purchase price shown on the proof of purchase up to maximum of 5 Units per Household, or less depending on a number of factors
including how many Valid Claims are submitted.

Purchase Information
1.

Please identify the Palmer’s Product(s) you purchased:
Tummy Butter for Stretch Marks

Massage Lotion for Stretch Marks

Massage Cream for Stretch Marks

Other: ___________________________________________
2.

How many Units did you purchase?
One

3.

Two

Please attach Proof(s) of Purchase.

Three

Four

Five or more

By signing below, you are submitting to the jurisdiction of the Circuit Court of DuPage County, Illinois.
Certification under Penalty of Perjury
I hereby certify under penalty of perjury that:
1.
2.
3.

I have read the Settlement Agreement and agree to its terms, including the Release;
The information provided in this Claim Form is accurate and complete to the best of my knowledge, information and belief;
The proof of purchase provided to the Settlement Administrator to support my Claim is an original or a complete and true copy of
the original document;
4. I am a member of the Settlement Class and did not request to be excluded from the Settlement Class;
5. I have not entered into a Settlement for any of the Claims set forth in this Claim Form;
6. I am neither (a) a Person who purchased or acquired the Product for resale; (b) Defendant and its employees, principals, affiliated
entities, legal representatives, successors and assigns; (c) a government entity; or (d) a judge to whom this Action is assigned or
any member of the judge’s immediate family;
7. I have not submitted any other Claim for the same purchases and have not authorized any other Person or entity to do so, and
know of no other Person or entity having done so on my behalf;
8. No other Person in my Household has submitted a Claim under this Settlement;
9. I will timely provide any additional information requested by the Settlement Administrator to validate my Claim;
10. I understand that by submitting this Claim Form, I am deemed to have given a complete Release of all settled Claims; and
11. I understand that Claims will be audited for veracity, accuracy and fraud. Invalid or illegible Claims Forms can be rejected.

Signature:

Dated: ___ ___ / ___ ___ / ___ ___ ___ ___

EXHIBIT B

IF YOU PURCHASED PALMER’S STRETCH MARK PRODUCTS BETWEEN
DECEMBER 31, 2016, AND _________________ YOU MAY BE ENTITLED TO
COMPENSATION FROM A CLASS ACTION SETTLEMENT
A proposed class action settlement has been reached concerning Palmer’s cosmetic products
marketing practices. The case is known as Watson v. E.T. Browne Drug Co., Inc., Case No.
2022LA000151, DuPage County Circuit Court, Illinois.
What is this about?
The lawsuit claims that certain Palmer’s Products packaging was false and deceptive in that
it led purchasers to believe that the Products prevent stretch marks and/or reduce the appearance of
stretch marks. Defendant E.T. Browne Drug Co., Inc., denies any wrongdoing and contends the
Products were truthfully marketed and packaged.
Who is a Class Member?
You are an eligible Class Member if you purchased, between December 31, 2016, and
___________________, (in the United States, for personal use and not resale), any product manufactured,
sold, or distributed under the brand name “Palmer’s” that stated “for stretch marks” or “helps reduce
the appearance of stretch marks” on the labels, including “Palmer’s Massage Lotion for Stretch
Marks,” “Palmer’s Massage Cream for Stretch Marks,” and “Palmer’s Tummy Butter for Stretch
Marks.”
What are the Benefits?
Settlement Class Members, who do not have Proof of Purchase, may elect a Benefit of $3.00
per Unit purchased, up to 2 Units or $6.00 per Household. With Proof of Purchase, Class Members
may receive a Benefit of the full purchase price up to a maximum of 5 Units. Settlement Class
Members may receive less money depending on a number of factors including how many Valid Claims
are actually submitted.
What are my rights?
You have a right to make a Claim, to file an Objection to the Settlement, to Opt-Out from the
Settlement, or do nothing. To receive a payment, you must submit a Claim, either online or by mail
to the Settlement Administrator. Any Claim or Opt-Out request must be submitted online or
postmarked by ____________________________________ Central Time. If you Opt-Out of the Settlement, you
preserve your right to pursue a separate lawsuit against the Defendant about the claims released by
this Settlement but you will receive no payment. Finally, you may file an Objection to the Settlement.
To object, you must submit an Objection in writing that complies with the requirements in the
Settlement Notice available at www.stretchmarklitigation.com. Your Objection must be filed with
the Clerk of the Court and received or postmarked on or before ______________________. If you do nothing,
you will receive no payment and have no right to sue later for the Claims released by the Settlement.
The Court will hold a Fairness Hearing in the Circuit Court of DuPage County, Illinois, 505 N.
County Farm Road, Wheaton, IL 60187, in the courtroom of the Honorable David Schwartz, on

_____________________________, at ______ a.m., to decide whether to approve the Settlement and to award
Attorneys’ Fees and Expenses of up to $1,000,000, to be paid by Defendant, and $3,000 for the
Plaintiff as the Class Representative Service Award. The application for fees and expenses will be
posted on the website below after they are filed. You may attend this hearing, but you don’t have to.
Benefit payments will be issued to the Settlement Class only if the Court approves the
Settlement and all appeals are resolved. Please be patient.
If the Settlement does not become effective, the litigation will continue. You still have the right
to make a Claim or file an Objection now, if the Settlement does not become effective.

For more information, please visit www.stretchmarklitigation.com, or contact the Settlement

Administrator at (xxx) xxx-xxxx or by writing to _____________________________________ or contact Class
Counsel at info@bursor.com.

BOOKER v. ET BROWNE DRUG CO. NOTICE PLAN
Palmer's Products
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TARGET

REACH

FREQUENCY

Palmer's Purchasers

70%

3x

PROGRAM PARAMETERS
Opinion: Plan includes Expert Opinion
Geography: National
Notice Program Length: 30 Days
Lead Time: Approximately 30 days depending on final PAO

NOTICE PLAN OBJECTIVE
The proposed Notice Plan's objective is to provide notice that is consistent with the methods and tools employed in other best practicable court-approved notice
programs. The notice program is guided by the Federal Judicial Center's (FJC) Judges' Class Action Notice and Claims Process Checklist and Plain Language
Guide which considers reasonable thresholds for notice.

CLASS DEFINITION
The class is defined as all persons in the United States who purchased the Products, including Palmer’s Massage Lotion for Stretch Marks, Massage Cream for
Stretch Marks, and Tummy Butter for Stretch Marks.

RESEARCH
Kroll employs best-in-class media research tools to appropriately select media used most frequently by this target audience. Among others, these tools include
Simmons-GfK Mediamark Research and Intelligence, LLC, and comScore. Kroll is the only Notice Team to utilize comScore/Gfk MRI Fusion. This is a subscriptionbased tool that combines data from comScore and audience definitions from MRI. As its name suggests, Fusion allows us to fuse data and online inventory, and
ultimately, allows us to measure target audiences reach and frequency against more streamlined audiences, such as purchasers of specific brands, rather than
much broader demographic targeting whicg can result in wasted impressions. In addition, Kroll conducted market research and identified several medical
conditions where these products may be used. Accordingly, we then studied the media use characteristics of the discrete market segments to formulate this Notice
Plan.

TARGET DEMOGRAPHICS & MEDIA USAGE
Based on the research described above, the Notice Plan is designed to target people who have stretch marks or who are trying to prevent stretch marks, which
includes pregnant women, mothers, people who have expereinced weight gain, and people with certain medical conditions that can cause weight gain or stretch
marks. Medical conditions where stretch marks commonly appear include Cushing's disease, Marfan, and Ehlers-Danlos. Further, the Notice Plan targets people
who gain weight from medications suchs as steroids, and people who have stretch marks as a result of weight fluctuations by targeting websites, groups, and topics
that these people are likely interested in and may follow.
Palmer's purchasers are:
~ 71% Female
~ 65% have Attended College
~ 74% are Adults 18 - 54 years of age
~ 66% have a Household income of $50,000 - $150,000
~ 91% have spent time online in the past 30 days
~ 70% have spent time on Facebook in the past 30 days
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INTERNET

DETAILS

Multiple
Inventory Exchanges

Ads will be served using cross-device targeting on desktop, laptop, mobile, and tablet devices.
Ads will contextually target parenting and weight loss content online.
Ads will also target Women 25 years or older.

Ads will target people on Facebook and Instgram who have liked or followed Palmer's pages:
~ Palmer's Facebook: 435K people like this, Palmer's Instagram: 178K followers
Ads will also target groups and pages with content focused on parenting, pregnancy, and weight loss such as:
~ BabyCenter Facebook: 2.7M people like this
~ Parents Facebook: 2.1M people like this
~ CafeMom Facebook: 298K people like this
~ BellyBelly Facebook: 978K people like this
~ Weight Watchers Facebook: 2.9M people like this
~ Noom Facebook: 1M people like this
Additionally, ads will targetgroups and pages related to medical conditions that may cause stretch marks:
~ Cushing's Disease/Syndrome Support Group Facebook: 6K members
~ Marfan Syndrome Support Group: 14K members
~ Ehlers Danlos Syndrome Support Group Facebook: 33K members
Finally, ads will be targeted to people who have visited the Settlement website.

Search ads will run on Google Ads and will appear on search result pages when keywords and phrases related to the
Settlement are entered into Google search. Keyword and phrases include Palmer's settlement, Palmer's class action,
Palmer's coupons, and more.

OTHER SERVICES & FEES INCLUDED:
Expert Opinion, includes a pre and post declaration
Project management, in-campaign monitoring and optimization included
Notice writing, creative acquisition, creative design included
Reporting from MRC accredited sources to validate reach and frequency: MRI and Comscore included
Fraud Monitoring, Viewability tracking and geo compliance at the ad level included
Fraud Monitoring at the site level and form submission level included

PROGRAM TOTAL
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Terms and Conditions
All services to be provided by Kroll Settlement Administration LLC d/b/a Kroll Notice Media Solutions (“KNMS” and, together with its affiliates, “Kroll”), including services provided to Client as set forth in the attached
Proposal, are subject to the following Terms and Conditions:

1. SERVICES. KNMS is an advertising, communications and public relations company. KNMS’s services include, among others, its expertise, media research, rate negotiation, value added client services, graphic design,
project management and proof of publication reporting. KNMS agrees to provide the services set forth in the attached Proposal (the “Services”). Capitalized used herein and not otherwise defined have the meanings
assigned to such terms in the Proposal. KNMS will often take direction from Client’s representatives, employees, agents and/or professionals (collectively, the “Client Parties”) with respect to the Services. The parties
agree that KNMS may rely upon, and Client agrees to be bound by, any requests, advice or information provided by the Client Parties to the same extent as if such requests, advice or information were provided by
Client. Client agrees and understands that KNMS shall not provide Client or any other party with any legal advice.

2. RATES, EXPENSES AND PAYMENT. The Client agrees that KNMS shall be compensated on a commission/fee basis as included within the total estimated budget, which is consistent with advertising industry practice.
All media costs are due and payable in full prior to media being placed. All advertising is subject to the publisher’s approval, which may include an extensive legal review. Publishers retain the right to decline
advertising. Internet properties and networks commonly adjust rates throughout the calendar year without notification. Publisher price increases that are not accompanied by an adjustment in the budget may reduce
the total number of impressions purchased and, therefore, may reduce estimated reach of the notice program. Due to potential media rate adjustments during a calendar year, this quote is only valid for a period of
three (3) months from the date above or the end of a calendar year, whichever is earlier. After that time, the quote may need to be revised.
Services such as expert testimony, expert consultation, declaration preparation, and issuing press releases and monitoring for resulting articles and social mentions, creative development and acquisition, formatting
and editing are billed on an hourly basis. Hourly fees cover services such as: project management (in-campaign monitoring and optimization included), notice writing (creative acquisition, creative design included),
fraud monitoring, viewability tracking and geo compliance at the ad level included fraud monitoring at the site level and form submission level. Estimated hourly time of up to 50 hours is included in media plan.
Additional hours are billed at $175/hr for KNMS staff and $425/hr for the Head of KNMS.
Client agrees to reimburse KNMS for out-of-pocket expenses, including without limitation travel, and other agreed upon costs.
KNMS agrees to submit its invoices to Client and Client agrees that the amount invoiced is due and payable upon receipt. Client shall pay or reimburse any taxes that are applicable to the Services or that are measured
by payments made hereunder and which are required to be collected by KNMS or Kroll or paid by KNMS or Kroll to a taxing authority, other than taxes based on KNMS’s or Kroll’s income. If any amount is unpaid as of
thirty (30) days from the receipt of the invoice, the Client further agrees to pay a late charge (the “Finance Charge”), calculated as 1.5% of the total amount unpaid every thirty (30) days. In the case of a dispute in
the invoice amount, Client shall give written notice to KNMS within fourteen (14) days of receipt of the invoice by Client.

3. RIGHTS OF OWNERSHIP. The parties understand that the software programs and other materials furnished by Kroll to Client and/or developed during the course of the performance of Services are the sole property
of Kroll. The term “program” shall include, without limitation, data processing programs, specifications, applications, routines, and documentation. Client agrees not to copy or permit others to copy the source code
from the support software or any other programs or materials furnished to Client. Fees and expenses paid by Client do not vest in Client any rights in such property, it being understood that such property is only being
made available for Client’s use during and in connection with the Services provided by KNMS.

4. CONFIDENTIALITY. Each of KNMS and Client, on behalf of themselves and their respective employees, agents, professionals and representatives, agrees to keep confidential all non-public records, systems,
procedures, software and other information received from the other party in connection with the Services; provided, however, that if either party reasonably believes that it is required to produce any such
information by order of any governmental agency or other regulatory body it may, upon not less than five (5) business days’ written notice to the other party (to the extent legally permissible), release the required
information. These provisions shall survive termination of Services.

5. TERMINATION. The Services may be terminated by either party (i) upon thirty (30) days’ written notice to the other party or (ii) immediately upon written notice for Cause (defined herein). As used herein, the
term “Cause” means (i) gross negligence or willful misconduct of KNMS that causes serious and material harm to Client, (ii) the failure of Client to pay KNMS invoices for more than sixty (60) days from the date of
invoice, or (iii) the accrual of invoices or unpaid services where KNMS reasonably believes it will not be paid. Termination of Services shall not relieve Client of its obligations to pay all fees and expenses incurred prior
to such termination.
In the event that the Services are terminated, regardless of the reason for such termination, KNMS shall reasonably coordinate with Client to maintain an orderly transfer of data, programs, storage media or other
materials furnished by Client to KNMS or received by KNMS in connection with the Services. Client agrees to pay for such transfer services in accordance with KNMS’s then existing prices for such services.

6. LIMITATIONS OF LIABILITY AND INDEMNIFICATION. Client shall indemnify and hold KNMS, its affiliates, members, directors, officers, employees, consultants, subcontractors and agents (collectively, the
“Indemnified Parties”) harmless, to the fullest extent permitted by applicable law, from and against any and all losses, claims, damages, judgments, liabilities and expenses (including reasonable counsel fees and
expenses) (collectively, “Losses”) resulting from, arising out of or related to KNMS’s performance of Services. Such indemnification shall exclude Losses resulting from KNMS’s gross negligence or willful misconduct.
Without limiting the generality of the foregoing, Losses include any liabilities resulting from claims by any third parties against any Indemnified Party. The parties shall notify each other promptly in writing upon the
assertion, threat or commencement of any claim, action, investigation or proceeding that either becomes aware of with respect to Services provided by KNMS.
Except as provided herein, Kroll’s liability to Client or any person making a claim through or under Client or in connection with Services for any Losses of any kind, even if Kroll has been advised of the possibility of
such Losses, whether direct or indirect and unless due to gross negligence or willful misconduct of Kroll, shall be limited to the total amount billed or billable for the portion of the particular work which gave rise to
the alleged Loss. In no event shall Kroll’s liability for any Losses, whether direct or indirect, arising out of the Services exceed the total amount billed to Client and actually paid to Kroll for the Services. In no event
shall Kroll be liable for any indirect, special or consequential damages such as loss of anticipated profits or other economic loss in connection with or arising out of the Services. Except as expressly set forth herein,
Kroll makes no representations or warranties, express or implied, including, but not limited to, any implied or express warranty of merchantability, fitness or adequacy for a particular purpose or use, quality,
productiveness or capacity. The provisions of this Section 8 shall survive termination of Services.

7. FORCE MAJEURE. Whenever performance hereunder is materially prevented or impacted by reason of any act of God, strike, lock-out or other industrial or transportation disturbance, fire, lack of materials, law,
regulation or ordinance, war or war condition, epidemic, pandemic, or by reason of any other matter beyond the performing party’s reasonable control, then such performance shall be excused and shall be deemed
suspended during the continuation of such prevention and for a reasonable time thereafter.
8. INDEPENDENT CONTRACTORS. KNMS is and shall be an independent contractor of Client and no agency, partnership, joint venture or employment relationship shall arise, directly or indirectly, as a result of the
Services or these Terms and Conditions.
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9. APPLICABLE LAW. These Terms and Conditions will be governed by and construed in accordance with the laws of the State of Delaware, without giving effect to any choice of law principles.
10. NOTICES. All notices and requests hereunder shall be given or made upon the respective parties in writing and shall be deemed as given as of the third day following the day it is deposited in the U.S. Mail,
postage pre-paid, or on the day it is given if sent by email or facsimile, or on the day after the day it is sent if sent by overnight courier to the appropriate address set forth in the Proposal or to such other address as
the party to receive the notice or request so designates by written notice to the other.

11. ENTIRE AGREEMENT; MODIFICATIONS; SEVERABILITY; BINDING EFFECT. These Terms and Conditions, together with the Proposal delivered pursuant hereto, constitutes the entire agreement and understanding of
the parties in respect of the subject matter hereof and supersede all prior understandings, agreements or representations by or among the parties, written or oral, to the extent they relate in any way to the subject
matter hereof. If any provision herein shall be held to be invalid, illegal or unenforceable, the validity, legality and enforceability of the remaining provisions shall in no way be affected or impaired thereby. These
Terms and Conditions may be modified only by a writing duly executed by the parties. All of the terms, agreements, covenants, representations, warranties and conditions of these Terms and Conditions are binding
upon, inure to the benefit of, and are enforceable by, the parties and their respective successors and permitted assigns.

Accepted by Client

Date

Company

Kroll Settlement Administration LLC d/b/a
Kroll Notice Media Solutions

By_______________________________________________

By_______________________________________________

Name____________________________________________
(PRINT)

Name____________________________________________
(PRINT)

Title_____________________________________________

Title_____________________________________________

Date_____________________________________________

Date_____________________________________________
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CIRCUIT COURT OF DUPAGE COUNTY, ILLINOIS, 18TH JUDICIAL CIRCUIT
Watson v. E.T. Browne Drug Co., Inc., Case No. 2022LA000151
IF YOU PURCHASED PALMER’S STRETCH MARK PRODUCTS BETWEEN
DECEMBER 31, 2016, AND _________________ YOU MAY BE ENTITLED TO
COMPENSATION FROM A CLASS ACTION SETTLEMENT
A court authorized this notice. This is not a solicitation from a lawyer.
This class action Settlement will resolve a lawsuit against E.T. Browne Drug Co., Inc.
(“E.T. Browne” or “Defendant”). It affects all Persons who, between December 31, 2016,
and ____________, purchased, in the United States, for personal use and not resale, any
products manufactured, sold, or distributed under the brand name “Palmer’s” that stated
“for stretch marks” or “helps reduce the appearance of stretch marks” on the labels,
including “Palmer’s Massage Lotion for Stretch Marks,” “Palmer’s Massage Cream for
Stretch Marks,” and “Palmer’s Tummy Butter for Stretch Marks (the “Products”).
Defendant denies any wrongdoing. It contends that the Products were truthfully marketed
and packaged.
Settlement Class Members who do not have Proof of Purchase, may elect a Benefit of $3.00
per Unit purchased, up to 2 Units or $6.00 per Household for Tier 1 Claims. Settlement
Class Members possessing Proof(s) of Purchase may elect a Benefit of the full purchase
price, up to 5 Units for Tier 2 Claims. Settlement Class Members may receive less money
depending on a number of factors including how many Valid Claims are actually
submitted.
Defendant has agreed to pay up to $3,000,000 as part of the Settlement, which includes
Benefit payments to qualified Settlement Class Members, fees and costs that the Court may
award to Class Counsel, costs associated with administration of the settlement, and
payment of a Class Representative Service Award to the Plaintiff who brought this lawsuit.
Your legal rights are affected whether you act or don’t act. Read this notice carefully.
This notice summarizes the proposed Settlement. For the precise terms and conditions of the
Settlement, please see the Settlement Agreement available at www.stretchmarklitigation.com,
contact the Settlement Administrator at _____________________________ or contact Class
Counsel at info@bursor.com .

PLEASE DO NOT TELEPHONE THE COURT OR THE COURT CLERK’S OFFICE
TO INQUIRE ABOUT THIS SETTLEMENT OR THE CLAIM PROCESS.
YOUR RIGHTS AND OPTIONS IN THIS SETTLEMENT

DEADLINE

SUBMIT A CLAIM
FORM

The only way to receive payment, i.e., refunds for
your purchases.

[60 days after
NOTICE DATE

OPT-OUT

Get out of the lawsuit and the Settlement. This is
the only option that allows you to ever bring or
join another lawsuit against Defendant that raises
the same legal Claims released by this Settlement.
You will receive no payment.

[60 days after
entry of NOTICE
DATE]

FILE OBJECTION

Write to the Court about why you don’t like the
Settlement, the amount of attorneys’ fees, or the
payment to the Plaintiff.

[60 days after
entry of NOTICE
DATE]

GO TO A
HEARING

Speak in Court about the Settlement. (If you
object to any aspect of the Settlement, you must
submit a written Objection by the Objection
Deadline noted above.)

[Final Approval
Hearing]

DO NOTHING

You will receive no payment and have no right to
sue later for the Claims released by the Settlement.

These rights and options—and the deadlines to exercise them—are explained in this notice.
The Court in charge of this case still has to decide whether to approve the Settlement.
Benefit payments will be made if the Court approves the Settlement. If there are appeals,
payment will not be made until the appeals are resolved and the Settlement becomes
effective. Please be patient.
Fairness Hearing
On _ __________, at ____ _p.m., the Court will hold a hearing to determine: (1) whether
the proposed Settlement should be approved as fair, reasonable, and adequate and should
receive final approval; (2) the Released Claims of the Settlement Class against the Released
Parties should be dismissed with prejudice; (3) Class Counsel’s Application for Fee Award;
and (3) the Class Representative Service Awards payments. The hearing will be held in
the Circuit Court of DuPage County, Illinois, 505 N. County Farm Road, Wheaton, IL
60187. The hearing will be held in the courtroom of the Hon. David E. Schwartz. This
hearing date may change without further notice to you. Consult the Settlement Website at
www.stretchmarklitigation.com.
Important Dates
_____ Claim Form Deadline
_____ Objection Deadline
_____ Opt-Out Deadline
_____ Fairness Hearing
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How Do I Know If I Am Affected By The Settlement?
This case involves Products purchased in the United States between December 31, 2016,
and _____________________.
For purposes of Settlement only, the Court has conditionally certified a Settlement Class
which is defined as all Persons who, between December 31, 2016, and ______________,
purchased, in the United States, for personal use and not resale, any of the following products
manufactured, sold, or distributed under the brand name “Palmer’s” that stated “for stretch marks”
or “helps reduce the appearance of stretch marks” on the labels, including “Palmer’s Massage
Lotion for Stretch Marks,” “Palmer’s Massage Cream for Stretch Marks,” and “Palmer’s Tummy
Butter for Stretch Marks.”
If the Settlement does not become effective (for example, because it is not finally approved,
or the approval is reversed on appeal), then this litigation will continue.
What Is The Lawsuit About?
Plaintiff alleges that the representations that the Products are “for stretch marks” and
“help[] reduce the appearance of stretch marks” are false and misleading. Defendant denies that
there is any factual or legal basis for Plaintiff’s allegations. Defendant contends that its Product
Labeling is accurate, denies making any misrepresentations, denies that Plaintiff or any other
members of the Settlement Class have suffered any injury and, therefore, denies any liability.
The Court has not determined whether Plaintiff or Defendant is correct.
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Why Is This Case Being Settled?
The Court has not decided whether the Plaintiff or the Defendant should win this
case. Instead, both sides agreed to a settlement. That way, they avoid the uncertainties and
expenses associated with ongoing litigation, and Settlement Class Members will get
compensation sooner rather than, if at all, after the completion of a trial.

What Can I Get In The Settlement?
Settlement Class Members may elect either Tier 1 or Tier 2 Benefit, subject to further
adjustments or reductions:
(a)
Tier 1. Settlement Class Members who elect to fill out the Claim
Form for Tier 1 and do not have valid Proof of Purchase may recover up to a maximum of $3.00
per Unit for up to two Units or $6.00 per Household; or
Tier 2. Settlement Class Members who elect to fill out the Claim
Form for Tier 2 and do have valid Proof of Purchase may recover up the full purchase price per
Unit for up to five Units.
(b)

(c)
All Claims submitted from the same Household shall be treated as a
single Claim including for the purposes of the Proof of Purchase requirements.
(d)
The Settlement Administrator may make further adjustments to the
Benefit depending upon the specific number of Valid Claims.

How Do I Make A Claim?
To make a Claim, you must fill out the Claim Form available on this Settlement Website,
www.stretchmarklitigation.com. You can submit the Claim Form online, or you can print it and
mail it to the Settlement Administrator at: _________________________. Claim Forms must be
submitted online or postmarked by ______________________ Central Time. Benefit payments
will be made if the Court gives final approval to the proposed Settlement and after the final
approval is no longer subject to appeal. Please be patient as this may take months or even years
in the event that there is an appeal.
A Final Approval Hearing is scheduled for _______________________. If the Court
approves the Settlement and there are no appeals, the Benefit payments will be distributed
approximately 60 days after the Claim Period is completed and the Settlement is no longer subject
to appeal or review. If the Court does not approve the Settlement, or if the Settlement is overturned
on appeal, no Benefit payments will be issued.
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What Do Plaintiff And Her Lawyers Get?
To date, Class Counsel has not been compensated for any of their work on this case. Class
Counsel may apply to the Court to award them up to $1,000,000 to pay their Attorneys’ Fees and
Expenses.
In addition, the named Class Representative in this case may apply to the Court for a Class
Representative Service Award up to $3,000. This payment is designed to compensate the named
Class Representative for the time, effort, and risks she undertook in pursuing this litigation.
Class Representative and her lawyers will file an Application with the Court on or before
____________________ in support of their Application for Attorneys’ Fees and Expenses and
payments as Class Representative Service Award. A copy of that Application will be available on
the Settlement Website. The Court will determine the amount of Attorneys’ Fees and Expenses
as well as the amount of Class Representative Service Awards.

What Claims Are Released By The Settlement?
If the settlement becomes final, you will give up your right to sue the Defendant and other
Released Parties for the claims being resolved by this Settlement. The specific claims you are
giving up against the Defendant and other Released Parties are described in the Settlement
Agreement. You will be releasing the Defendant and certain of its affiliates, employees and
representatives as described in Section XIII of the Settlement Agreement. Unless you exclude
yourself (see “How Do I Opt Out” below), you are releasing the claims, regardless of whether you
submit a claim or not. The Settlement Agreement is available through the “court documents” link
on the website.
The Settlement Agreement describes the released claims with specific descriptions, so read
it carefully.
How Do I Opt-Out From The Settlement?
You can Opt-Out from the Settlement Class if you wish to retain the right to sue Defendant
separately for the Released Claims. If you Opt-Out, you cannot file a Claim or Objection to the
Settlement.
To Opt-Out, you must mail an Opt-Out request to the Settlement Administrator at
___________________________, with copies mailed to Class Counsel and counsel for Defendant.
If mailed, the Opt-Out request must be signed by you, contain your full name, address, and phone
number(s), and the following statement: “I/We request to Opt-Out from the settlement in the E.T.
Browne Action.”
Opt-Out requests must
_______________________.

be

received
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or

postmarked

on

or

before

How Do I Object To The Settlement?
You can ask the Court to deny approval of the Settlement by timely filing an Objection
with the Court. You can’t ask the Court to order a larger Settlement; the Court can only approve
or deny the Settlement. If the Court denies approval to the entire Settlement, no Benefit payments
will be made, and the lawsuit will continue.
You can also ask the Court to disapprove the requested payments to Plaintiff and to her
attorneys. If those payments are disapproved, no additional money will be paid to the Settlement
Class. Instead, the funds earmarked for Plaintiff and her attorneys will be retained by Defendant.
You may also appear at the Final Approval Hearing, either in person or through your own
attorney. If you appear through your own attorney, you are responsible for paying that attorney.
If you want to raise an Objection to the Settlement at the Final Approval Hearing, you must first
submit that Objection in writing, by the Objection Deadline set forth above. Any Objection must
include: (a) a reference at the beginning to this case, Lynn Watson v. E.T. Browne Drug Co., Inc.,
Case No. 2022LA000151, DuPage County Circuit Court, Illinois; (b) the name, address, telephone
number, and, if available, the email address of the Person objecting, and if represented by counsel,
of his/her counsel; (c) a written statement of all grounds for the Objection, accompanied by any
legal support for such Objection; (d) whether he/she intends to appear at the Final Approval
Hearing, either with or without counsel; (e) a statement of his/her membership in the Settlement
Class, including all information required by the Claim Form; and (f) a detailed list of any other
objections submitted by the Settlement Class Member, or his/her counsel, to any class actions
submitted in any court, whether state or otherwise, in the United States in the previous five (5)
years. If the Settlement Class Member or his/her counsel has not objected to any other class action
settlement in any court in the United States in the previous five (5) years, he/she shall affirmatively
state so in the written materials provided in connection with the Objection to this Settlement.
Failure to include this information and documentation may be grounds for overruling and
rejecting your Objection.
All the information listed above must be filed with the Court on or before
___________________________.
If you file an Objection to the Settlement but still want to submit a Claim in the event the
Court approves the Settlement, you must still timely submit a Claim Form according to the
instructions described above.
By filing an Objection, you are consenting to the jurisdiction of the Court, and to produce
documents and provide testimony prior to the Final Approval Hearing. You must also send a copy
of your Objection to the Settlement Administrator, Class Counsel, and Defendant’s counsel:
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Counsel for Class:

Counsel for Defendant:

Yitzchak Kopel
Bursor & Fisher, P.A.
888 Seventh Ave.
New York, New York 10019

Angel A. Garganta
Steven E. Swaney
Venable LLP
101 California Street, Suite 3800
San Francisco, CA 94111
And
John E. Bucheit
Bradley Riley Jacobs PC
500 West Madison Street, Suite 1000
Chicago, IL 60661
jbucheit@bradleyriley.com

When Will The Court Decide If The Settlement Is Approved?
The Court will hold a hearing on [hearing date] to consider whether to approve the
Settlement. The hearing will be held in the Circuit Court of DuPage County, Illinois, 10 Public
Square, Belleville, IL 60817. The hearing will be held remotely and/or in the courtroom of the
Honorable David E. Schwartz, which is located in Courtroom 2016. The hearing is open to the
public. This hearing date may change without further notice to you. Consult the Settlement
Website at www.stretchmarklitigation.com for updated information on the hearing date and time.

How Do I Get More Information?
You can inspect many of the court documents connected with this case on the Settlement
Website. You can also obtain additional information by contacting Class Counsel at
info@bursor.com.
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EXHIBIT C

EXHIBIT C
List of UPC Codes for Products

UPC 010181040313
UPC 010181140310
UPC 010181040351
UPC 010181040764

EXHIBIT D

IN THE CIRCUIT COURT OF DUPAGE COUNTY
STATE OF ILLINOIS
LYNN WATSON, individually and
on behalf of all others similarly situated,
Plaintiffs,
v.
E.T. BROWNE DRUG CO., INC.,
Defendant.

)
)
)
)
)
)
)
)
)
)

No. 2022LA000151
The Hon. David E. Schwartz

[PROPOSED] ORDER APPROVING PLAINTIFF’S UNCONTESTED
MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT
THIS CAUSE is before the Court on Plaintiff’s Uncontested Motion for Preliminary
Approval of Class Action Settlement. Having reviewed the Motion, the Settlement Agreement,
and the record in this case, and for good cause shown:
IT IS HEREBY ORDERED AND ADJUDGED THAT:
Preliminary Approval of Settlement Agreement
1.

The Court finds for the purposes of preliminary approval, that the proposed

settlement, as set forth in the Parties’ Settlement Agreement, is fair, reasonable, adequate, and in
the best interest of the Class. The Court further finds that the Settlement was entered into at arm’s
length by highly experienced counsel. The Court therefore preliminarily approves the proposed
Settlement.
Class Certification
2.

The Court conditionally certifies a Settlement Class defined as:

All Persons who purchased Palmer’s branded products which contain the terms “for
Stretch Marks” and/or “helps reduce the appearance of stretch marks” on the label,
including, but not limited to, “Palmer’s Massage Lotion for Stretch Marks,”
“Palmer’s Massage Cream for Stretch Marks,” and “Palmer’s Tummy Butter for

Stretch Marks,” in the United States, for personal use and not resale, between
December 31, 2016, and [date of order].
Excluded from the Settlement Class are: (a) E.T. Browne and its employees, principals, affiliated
entities, legal representatives, successors and assigns; (b) any Person who files a valid, timely OptOut request; (c) federal, state, and local governments (including all agencies and subdivisions
thereof, but excluding employees thereof) and (d) the judges to whom this Action is assigned and
any members of their immediate families.
3.

The Court appoints Plaintiff Lynn Watson as Representative of the Settlement

4.

The Court appoints Kroll Business Solutions to act as Class Counsel to the

Class.

Settlement Class.
5.

The Court approves, as to form and content, the Publication Notice and Settlement

Notice attached as Exhibit B to the Settlement Agreement, and finds that the distribution of the
Notices substantially in accordance with the Media Plan and Section VIII of the Settlement
Agreement meets the requirements of due process and is the best notice practicable under the
circumstances and shall constitute due and sufficient notice to all persons entitled thereto.
Notice To Potential Class Members
6.

The Court approves the form and content of the proposed Publication Notice

(attached hereto as Exhibit 1) and Settlement Notice (attached hereto as Exhibit 2) (collectively,
“Class Notice”) and approves the Parties’ proposal to distribute the Publication Notice via digital
media, and the Settlement Notice on the dedicated settlement website, as set forth in the Media
Plan and Settlement Agreement. The Court finds that the Parties’ proposal regarding class notice
to potential class members constitutes the best notice practicable under the circumstances.
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7.

The Court approves the following schedule for dissemination of the Class Notice,

Opt-Out requests from the Settlement Class, or Objecting to the Settlement, submitting papers in
connection with Final Approval, and the Final Approval Hearing, as follows:
[30 days after preliminary The Settlement Administrator shall begin the digital media
approval order]
campaign (“Notice Date”).
The Settlement Administrator shall cause the Settlement
Agreement, this Order, and a copy of the Settlement Notice to be
posted on the website created pursuant to the Settlement
Agreement, as set forth in the Class Notice.
The Settlement Administrator shall provide Publication Notice via
email to Settlement Class Members for whom Defendant
maintained email records.
[45 days after preliminary The Settlement Administrator shall send the Publication Notice via
approval]
U.S. Mail to all Settlement Class Members who did not receive an
email pursuant to this Section.
[60 days after Notice Date] Opt-Out Date: Deadline for Settlement Class Members to Opt-Out
of Settlement.
Objection Date: Deadline for Settlement Class Members to Object
to terms of Settlement and to advise the parties and the Court of
intent to appear at Final Approval Hearing.
Claim Period Ends: Deadline for Settlement Class Members to
submit Valid Claims.
At least 10 days prior to the Plaintiffs shall file a motion for final approval of settlement,
Final Approval Hearing
responses to any objections, and an application for the award of
attorneys’ fees, costs, and enhancement awards for named
plaintiffs.
At least 7 days prior to the Settlement Administrator provide a declaration attesting to
Final Approval Hearing
compliance with the Class Notice requirements as set forth in the
Settlement Agreement, identifying all Opt-Outs and/or Objectors.
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Claims Administration
8.

The Court approves Kroll Business Services as the Settlement Administrator, with

the responsibilities set forth in the Settlement Agreement.
9.

Any Settlement Class Member may request to be excluded (or “Opt-Out”) from the

Settlement Class. A Settlement Class Member who wishes to Opt-Out of the Settlement Class must
give written notice to the Settlement Administrator, Class Counsel, and counsel for Defendant
by the Opt-Out Deadline. Opt-Out requests must: (a) be signed by the Class Member who is

requesting exclusion; (b) include the full name, address, and phone number(s) of the Class
Member requesting exclusion; and (c) include the following statement: “I/We request to OptOut from the settlement in the E.T. Browne Action.” Opt-Out requests that are not timely will
be considered invalid and of no effect, and the Person who untimely submits an Opt-Out request
will remain a Settlement Class Member and will be bound by any Orders entered by the Court,
including the Final Approval Order and the Releases contemplated thereby. Except for those
Persons who have properly and timely submitted Opt-Out requests, all Settlement Class Members
will be bound by the Settlement Agreement and the Final Approval Order, including the Releases,
regardless of whether they file a Claim or receive any monetary relief. Any Person who timely and
properly submits an Opt-Out request shall not: (a) be bound by any orders or the Final Approval
Order nor by the Releases contained therein; (b) be entitled to any relief under the Settlement
Agreement; (c) gain any rights by virtue of the Settlement Agreement; or (d) be entitled to object
to any aspect of the Settlement Agreement.
10.

Any Settlement Class Member who intends to object to the Settlement must do so

by the Objection Deadline. In order to object, the Settlement Class Member must file with the
Court prior to the Objection Deadline, and provide a copy to Class Counsel and Defendant’s
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Counsel, also prior to the Objection Deadline, a document that includes all of the following:
(a)

A reference at the beginning to this case, Lynn Watson v. E.T. Browne Drug
Co., Inc., Case No. 2022LA000151, DuPage County Circuit Court, Illinois;

(b)

The name, address, telephone number, and, if available, the email address
of the Person objecting, and if represented by counsel, of his/her counsel;

(c)

A written statement of all grounds for the Objection, accompanied by any
legal support for such Objection;

(d)

Whether he/she intends to appear at the Final Approval Hearing, either with
or without counsel;

(e)

A statement of his/her membership in the Settlement Class, including all
information required by the Claim Form; and

(f)

A detailed list of any other objections submitted by the Settlement Class
Member, or his/her counsel, to any class actions submitted in any court,
whether state or otherwise, in the United States in the previous five (5) years.
If the Settlement Class Member or his/her counsel has not objected to any
other class action settlement in any court in the United States in the previous
five (5) years, he/she shall affirmatively state so in the written materials
provided in connection with the Objection to this Settlement.

Any Settlement Class Member who fails to file and serve timely: (a) a written Objection containing
all of the information listed in items (a) through (f) of the previous paragraph; and, (b) notice of
his/her intent to appear at the Final Approval Hearing pursuant to this paragraph, shall not be
permitted to object to the Settlement and shall be foreclosed from seeking any review of the
5

Settlement or the terms of the Settlement Agreement by any means, including but not limited to
an appeal.
Final Approval Hearing
11.

A Final Approval Hearing is hereby scheduled to be held before the undersigned

on ____________, 2022, at ____ am/pm, to consider the fairness, reasonableness, and adequacy
of the Settlement Agreement, the entry of a Final Approval Order and final judgment in the case,
any Application for Attorneys’ Fees and Expenses made by Class Counsel, Class Representative
Service Awards to named Plaintiff, and any other related matters that are brought to the attention
of the Court in a timely fashion.
12.

The date and time of the Final Approval Hearing shall be set forth in the Class

Notice but shall be subject to adjournment by the Court without further notice to the members of
the Class other than which may be posted on the website created pursuant to the Settlement
Agreement, as set forth in the Class Notice.
13.

If Final Approval of the Settlement is not granted, or if the Settlement is terminated

for any reason, the Settlement and all proceedings had in connection therewith shall be without
prejudice to the parties’ rights and the parties shall return to the status quo ante, and all Orders
issued pursuant to the Settlement and Preliminary and Final Approval process shall be vacated. In
such event, the Settlement Agreement and all negotiations concerning it shall not be used or
referred to in this action for any purpose whatsoever.
Miscellaneous Relief
14.

The Court hereby stays all proceedings in this Court other than those

proceedings necessary to carry out or enforce the terms and conditions of the Settlement, until
the Effective Date of the Settlement has occurred.
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15.

Additionally, the Court hereby prohibits and/or enjoins any other person or

counsel from representing or prosecuting any claims on behalf of this Settlement Class in any
other Court.

Dated: __________________, 2022
Circuit Court of DuPage County

SO ORDERED:
_______________________________
The Hon. David E. Schwartz
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EXHIBIT E

EXHIBIT E
ACKNOWLEDGMENT & GUARANTEE
I, the undersigned, acknowledge and agree as follows on behalf of myself and the firm of
Bursor & Fisher, P.A. (the "Firm"):
I have read the Settlement Agreement entered into by Plaintiff, individually and on behalf
of the putative class, and Defendant E.T. Browne Drug Co., Inc. and its affiliates (“Settlement
Agreement”) and understand its terms. I represent and warrant that I am authorized to execute
this agreement on the Firm's behalf and to bind the firm to the obligations set forth herein, and I
make this Acknowledgment & Guarantee on behalf of the Firm.
The undersigned understands and agrees that any amount received by the Firm pursuant
to the Settlement Agreement is subject to repayment to E.T. Browne Drug Co., Inc. in the event
that the Settlement Agreement is terminated pursuant to its terms. Within twenty (20) days of
receiving written notice of termination of the Settlement Agreement from any counsel for the
Parties, the Firm will reimburse to E.T. Browne Drug Co., Inc. all sums received by the Firm as
attorney’s fees and costs pursuant to the Settlement Agreement. By receiving any such sums, the
Firm submits to the jurisdiction of the state courts of Illinois for the enforcement of, and any and
all disputes relating to or arising out of, the reimbursement obligations set forth herein and the
Settlement Agreement. The Firm agrees to pay E.T. Browne Drug Co., Inc. for reasonable
attorney’s fees it incurs in enforcing the Acknowledgment & Guarantee.

Date:
By: ____________________________

EXHIBIT 2

www.bursor.com
701 BRICKELL AVENUE
MIAMI, FL 33131

888 SEVENTH AVENUE
NEW YORK, NY 10019

1990 NORTH CALIFORNIA BLVD.
WALNUT CREEK, CA 94596

FIRM RESUME
With offices in Florida, New York, and California, BURSOR & FISHER lawyers have
represented both plaintiffs and defendants in state and federal courts throughout the country.
The lawyers at our firm have an active civil trial practice, having won multi-million
dollar verdicts or recoveries in six of six class action jury trials since 2008. Our most recent
class action trial victory came in May 2019 in Perez v. Rash Curtis & Associates, in which Mr.
Bursor served as lead trial counsel and won a $267 million jury verdict against a debt collector
found to have violated the Telephone Consumer Protection Act.
In August 2013 in Ayyad v. Sprint Spectrum L.P., in which Mr. Bursor served as lead trial
counsel, we won a jury verdict defeating Sprint’s $1.06 billion counterclaim and securing the
class’s recovery of more than $275 million in cash and debt relief.
In Thomas v. Global Vision Products, Inc. (II), we obtained a $50 million jury verdict in
favor of a certified class of 150,000 purchasers of the Avacor Hair Regrowth System. The legal
trade publication VerdictSearch reported that this was the second largest jury verdict in
California in 2009, and the largest in any class action.
The lawyers at our firm have an active class action practice and have won numerous
appointments as class counsel to represent millions of class members, including customers of
Honda, Verizon Wireless, AT&T Wireless, Sprint, Haier America, and Michaels Stores as well
as purchasers of Avacor™, Hydroxycut, and Sensa™ products. Bursor & Fisher lawyers have
been court-appointed Class Counsel or Interim Class Counsel in:
1. O’Brien v. LG Electronics USA, Inc. (D.N.J. Dec. 16, 2010) to represent a
certified nationwide class of purchasers of LG French-door refrigerators,
2. Ramundo v. Michaels Stores, Inc. (N.D. Ill. June 8, 2011) to represent a
certified nationwide class of consumers who made in-store purchases at
Michaels Stores using a debit or credit card and had their private financial
information stolen as a result,
3. In re Haier Freezer Consumer Litig. (N.D. Cal. Aug. 17, 2011) to represent a
certified class of purchasers of mislabeled freezers from Haier America
Trading, LLC,
4. Rodriguez v. CitiMortgage, Inc. (S.D.N.Y. Nov. 14, 2011) to represent a
certified nationwide class of military personnel against CitiMortgage for
illegal foreclosures,
5. Rossi v. The Procter & Gamble Co. (D.N.J. Jan. 31, 2012) to represent a
certified nationwide class of purchasers of Crest Sensitivity Treatment &
Protection toothpaste,
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6. Dzielak v. Whirlpool Corp. et al. (D.N.J. Feb. 21, 2012) to represent a
proposed nationwide class of purchasers of mislabeled Maytag Centennial
washing machines from Whirlpool Corp., Sears, and other retailers,
7. In re Sensa Weight Loss Litig. (N.D. Cal. Mar. 2, 2012) to represent a certified
nationwide class of purchasers of Sensa weight loss products,
8. In re Sinus Buster Products Consumer Litig. (E.D.N.Y. Dec. 17, 2012) to
represent a certified nationwide class of purchasers,
9. Ebin v. Kangadis Food Inc. (S.D.N.Y. Feb. 25, 2014) to represent a certified
nationwide class of purchasers of Capatriti 100% Pure Olive Oil,
10. Forcellati v. Hyland’s, Inc. (C.D. Cal. Apr. 9, 2014) to represent a certified
nationwide class of purchasers of children’s homeopathic cold and flu
remedies,
11. Ebin v. Kangadis Family Management LLC, et al. (S.D.N.Y. Sept. 18, 2014)
to represent a certified nationwide class of purchasers of Capatriti 100% Pure
Olive Oil,
12. In re Scotts EZ Seed Litig. (S.D.N.Y. Jan. 26, 2015) to represent a certified
class of purchasers of Scotts Turf Builder EZ Seed,
13. Dei Rossi v. Whirlpool Corp., et al. (E.D. Cal. Apr. 28, 2015) to represent a
certified class of purchasers of mislabeled KitchenAid refrigerators from
Whirlpool Corp., Best Buy, and other retailers,
14. Hendricks v. StarKist Co. (N.D. Cal. July 23, 2015) to represent a certified
nationwide class of purchasers of StarKist tuna products,
15. In re NVIDIA GTX 970 Graphics Card Litig. (N.D. Cal. May 8, 2015) to
represent a proposed nationwide class of purchasers of NVIDIA GTX 970
graphics cards,
16. Melgar v. Zicam LLC, et al. (E.D. Cal. March 30, 2016) to represent a
certified ten-jurisdiction class of purchasers of Zicam Pre-Cold products,
17. In re Trader Joe’s Tuna Litigation (C.D. Cal. December 21, 2016) to
represent purchaser of allegedly underfilled Trader Joe’s canned tuna.
18. In re Welspun Litigation (S.D.N.Y. January 26, 2017) to represent a proposed
nationwide class of purchasers of Welspun Egyptian cotton bedding products,
19. Retta v. Millennium Products, Inc. (C.D. Cal. January 31, 2017) to represent a
certified nationwide class of Millennium kombucha beverages,
20. Moeller v. American Media, Inc., (E.D. Mich. June 8, 2017) to represent a
class of magazine subscribers under the Michigan Preservation of Personal
Privacy Act,
21. Hart v. BHH, LLC (S.D.N.Y. July 7, 2017) to represent a nationwide class of
purchasers of Bell & Howell ultrasonic pest repellers,
22. McMillion v. Rash Curtis & Associates (N.D. Cal. September 6, 2017) to
represent a certified nationwide class of individuals who received calls from
Rash Curtis & Associates,
23. Lucero v. Solarcity Corp. (N.D. Cal. September 15, 2017) to represent a
certified nationwide class of individuals who received telemarketing calls
from Solarcity Corp.,
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24. Taylor v. Trusted Media Brands, Inc. (S.D.N.Y. Oct. 17, 2017) to represent a
class of magazine subscribers under the Michigan Preservation of Personal
Privacy Act,
25. Gasser v. Kiss My Face, LLC (N.D. Cal. Oct. 23, 2017) to represent a
proposed nationwide class of purchasers of cosmetic products,
26. Gastelum v. Frontier California Inc. (S.F. Superior Court February 21, 2018)
to represent a certified California class of Frontier landline telephone
customers who were charged late fees,
27. Williams v. Facebook, Inc. (N.D. Cal. June 26, 2018) to represent a proposed
nationwide class of Facebook users for alleged privacy violations,
28. Ruppel v. Consumers Union of United States, Inc. (S.D.N.Y. July 27, 2018) to
represent a class of magazine subscribers under the Michigan Preservation of
Personal Privacy Act,
29. Bayol v. Health-Ade (N.D. Cal. August 23, 2018) to represent a proposed
nationwide class of Health-Ade kombucha beverage purchasers,
30. West v. California Service Bureau (N.D. Cal. September 12, 2018) to
represent a certified nationwide class of individuals who received calls from
California Service Bureau,
31. Gregorio v. Premier Nutrition Corporation (S.D.N.Y. Sept. 14, 2018) to
represent a nationwide class of purchasers of protein shake products,
32. Moeller v. Advance Magazine Publishers, Inc. d/b/a Condé Nast (S.D.N.Y.
Oct. 24, 2018) to represent a class of magazine subscribers under the
Michigan Preservation of Personal Privacy Act,
33. Bakov v. Consolidated World Travel Inc. d/b/a Holiday Cruise Line (N.D. Ill.
Mar. 21, 2019) to represent a certified class of individuals who received calls
from Holiday Cruise Line,
34. Martinelli v. Johnson & Johnson (E.D. Cal. March 29, 2019) to represent a
certified class of purchasers of Benecol spreads labeled with the
representation “No Trans Fat,”
35. Edwards v. Hearst Communications, Inc. (S.D.N.Y. April 24, 2019) to
represent a class of magazine subscribers under the Michigan Preservation of
Personal Privacy Act,
36. Galvan v. Smashburger (C.D. Cal. June 25, 2019) to represent a proposed
class of purchasers of Smashburger’s “Triple Double” burger,
37. Kokoszki v. Playboy Enterprises, Inc. (E.D. Mich. Feb. 7, 2020) to represent a
class of magazine subscribers under the Michigan Preservation of Personal
Privacy Act,
38. Russett v. The Northwestern Mutual Life Insurance Co. (S.D.N.Y. May 28,
2020) to represent a class of insurance policyholders that were allegedly
charged unlawful paper billing fees,
39. In re: Metformin Marketing and Sales Practices Litigation (D.N.J. June 3,
2020) to represent a proposed nationwide class of purchasers of generic
diabetes medications that were contaminated with a cancer-causing
carcinogen,
40. Hill v. Spirit Airlines, Inc. (S.D. Fla. July 21, 2020) to represent a proposed
nationwide class of passengers whose flights were cancelled by Spirit Airlines
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due to the novel coronavirus, COVID-19, and whose tickets were not
refunded,
41. Kramer v. Alterra Mountain Co. (D. Colo. July 31, 2020) to represent a
proposed nationwide class of purchasers to recoup the unused value of their
Ikon ski passes after Alterra suspended operations at its ski resorts due to the
novel coronavirus, COVID-19,
42. Qureshi v. American University (D.D.C. July 31, 2020) to represent a
proposed nationwide class of students for tuition and fee refunds after their
classes were moved online by American University due to the novel
coronavirus, COVID-19,
43. Hufford v. Maxim Inc. (S.D.N.Y. Aug. 13, 2020) to represent a class of
magazine subscribers under the Michigan Preservation of Personal Privacy
Act,
44. Desai v. Carnegie Mellon University (W.D. Pa. Aug. 26, 2020) to represent a
proposed nationwide class of students for tuition and fee refunds after their
classes were moved online by Carnegie Mellon University due to the novel
coronavirus, COVID-19,
45. Heigl v. Waste Management of New York, LLC (E.D.N.Y. Aug. 27, 2020) to
represent a class of insurance policyholders that were allegedly charged
unlawful paper billing fees,
46. Stellato v. Hofstra University (E.D.N.Y. Sept. 18, 2020) to represent a
proposed nationwide class of students for tuition and fee refunds after their
classes were moved online by Hofstra University due to the novel
coronavirus, COVID-19.
47. Kaupelis v. Harbor Freight Tools USA, Inc. (C.D. Cal. Sept. 23, 2020), to
represent consumers who purchased defective chainsaws.
48. Soo v. Lorex Corporation (N.D. Cal. Sept. 23, 2020), to represent consumers
whose security cameras were intentionally rendered non-functional by
manufacturer.
49. Miranda v. Golden Entertainment (NV), Inc. (D. Nev. Dec. 17, 2020), to
represent consumers and employees whose personal information was exposed
in a data breach.
50. Benbow v. SmileDirectClub, Inc. (Cir. Ct. Cook Cnty. Feb. 4, 2021), to
represent a certified nationwide class of individuals who received text
messages from SmileDirectClub, in alleged violation of the Telephone
Consumer Protection Act.
51. Suren v. DSV Solutions, LLC (Cir. Ct. DuPage Cnty. Apr. 8, 2021), to
represent a certified class of employees who used a fingerprint clock-in
system, in alleged violation of the Illinois Biometric Information Privacy Act.
52. De Lacour v. Colgate-Palmolive Co. (S.D.N.Y. Apr. 23, 2021), to represent a
certified class of consumers who purchased allegedly “natural” Tom’s of
Maine products.
53. Wright v. Southern New Hampshire University (D.N.H. Apr. 26, 2021), to
represent a certified nationwide class of students for tuition and fee refunds
after their classes were moved online by Southern New Hampshire University
due to the novel coronavirus, COVID-19.
54. Sahlin v. Hospital Housekeeping Systems, LLC (Cir. Ct. Williamson Cnty.
May 21, 2021), to represent a certified class of employees who used a
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fingerprint clock-in system, in alleged violation of the Illinois Biometric
Information Privacy Act.
55. Landreth v. Verano Holdings LLC, et al. (Cir. Ct. Cook Cnty. June 2, 2021),
to represent a certified class of employees who used a fingerprint clock-in
system, in alleged violation of the Illinois Biometric Information Privacy Act.
56. Rocchio v. Rutgers, The State University of New Jersey, (Sup. Ct., Middlesex
Cnty. October 27, 201), to represent a certified nationwide class of students
for fee refunds after their classes were moved online by Rutgers due to the
novel coronavirus, COVID-19.
57. Jenkins v. Charles Industries, LLC, (Cir. Ct. DuPage Cnty. Dec. 21, 2021) to
represent a certified class of employees who used a fingerprint clock-in
system, in alleged violation of the Illinois Biometric Information Privacy Act.
58. Frederick v. Examsoft Worldwide, Inc., (Cir. Ct. DuPage Cnty. Jan. 6, 2022)
to represent a certified class of exam takers who used virtual exam proctoring
software, in alleged violation of the Illinois Biometric Information Privacy
Act.
SCOTT A. BURSOR
Mr. Bursor has an active civil trial practice, having won multi-million verdicts or
recoveries in six of six civil jury trials since 2008. Mr. Bursor’s most recent victory came in
May 2019 in Perez v. Rash Curtis & Associates, in which Mr. Bursor served as lead trial counsel
and won a $267 million jury verdict against a debt collector for violations of the Telephone
Consumer Protection Act (TCPA).
In Ayyad v. Sprint Spectrum L.P. (2013), where Mr. Bursor served as lead trial counsel,
the jury returned a verdict defeating Sprint’s $1.06 billion counterclaim and securing the class’s
recovery of more than $275 million in cash and debt relief.
In Thomas v. Global Vision Products, Inc. (2009), the jury returned a $50 million verdict
in favor of the plaintiff and class represented by Mr. Bursor. The legal trade publication
VerdictSearch reported that this was the second largest jury verdict in California in 2009.
Class actions are rarely tried to verdict. Other than Mr. Bursor and his partner Mr.
Fisher, we know of no lawyer that has tried more than one class action to a jury. Mr. Bursor’s
perfect record of six wins in six class action jury trials, with recoveries ranging from $21 million
to $299 million, is unmatched by any other lawyer. Each of these victories was hard-fought
against top trial lawyers from the biggest law firms in the United States.
Mr. Bursor graduated from the University of Texas Law School in 1996. He served as
Articles Editor of the Texas Law Review, and was a member of the Board of Advocates and
Order of the Coif. Prior to starting his own practice, Mr. Bursor was a litigation associate at a
large New York based law firm where he represented telecommunications, pharmaceutical, and
technology companies in commercial litigation.
Mr. Bursor is a member of the state bars of New York, Florida, and California, as well as
the bars of the United States Court of Appeals for the Second, Third, Fourth, Sixth, Ninth and
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Eleventh Circuits, and the bars of the United States District Courts for the Southern and Eastern
Districts of New York, the Northern, Central, Southern and Eastern Districts of California, the
Southern and Middle Districts of Florida, and the Eastern District of Michigan.
Representative Cases
Mr. Bursor was appointed lead or co-lead class counsel to the largest, 2nd largest, and 3rd
largest classes ever certified. Mr. Bursor has represented classes including more than 160
million class members, roughly 1 of every 2 Americans. Listed below are recent cases that are
representative of Mr. Bursor’s practice:
Mr. Bursor negotiated and obtained court-approval for two landmark settlements in
Nguyen v. Verizon Wireless and Zill v. Sprint Spectrum (the largest and 2nd largest classes ever
certified). These settlements required Verizon and Sprint to open their wireless networks to
third-party devices and applications. These settlements are believed to be the most significant
legal development affecting the telecommunications industry since 1968, when the FCC’s
Carterfone decision similarly opened up AT&T’s wireline telephone network.
Mr. Bursor was the lead trial lawyer in Ayyad v. Sprint Spectrum, L.P. representing a
class of approximately 2 million California consumers who were charged an early termination
fee under a Sprint cellphone contract, asserting claims that such fees were unlawful liquidated
damages under the California Civil Code, as well as other statutory and common law claims.
After a five-week combined bench-and-jury trial, the jury returned a verdict in June 2008 and the
Court issued a Statement of Decision in December 2008 awarding the plaintiffs $299 million in
cash and debt cancellation. Mr. Bursor served as lead trial counsel for this class again in 2013
during a month-long jury trial in which Sprint asserted a $1.06 billion counterclaim against the
class. Mr. Bursor secured a verdict awarding Sprint only $18.4 million, the exact amount
calculated by the class’s damages expert. This award was less than 2% of the damages Sprint
sought, less than 6% of the amount of the illegal termination fees Sprint charged to class
members. In December 2016, after more than 13 years of litigation, the case was settled for
$304 million, including $79 million in cash payments plus $225 million in debt cancellation.
Mr. Bursor was the lead trial lawyer in White v. Cellco Partnership d/b/a Verizon
Wireless representing a class of approximately 1.4 million California consumers who were
charged an early termination fee under a Verizon cellphone contract, asserting claims that such
fees were unlawful liquidated damages under the California Civil Code, as well as other statutory
and common law claims. In July 2008, after Mr. Bursor presented plaintiffs’ case-in-chief,
rested, then cross-examined Verizon’s principal trial witness, Verizon agreed to settle the case
for a $21 million cash payment and an injunction restricting Verizon’s ability to impose early
termination fees in future subscriber agreements.
Mr. Bursor was the lead trial lawyer in Thomas v. Global Visions Products Inc. Mr.
Bursor represented a class of approximately 150,000 California consumers who had purchased
the Avacor® hair regrowth system. In January 2008, after a four-week combined bench-and-jury
trial. Mr. Bursor obtained a $37 million verdict for the class, which the Court later increased to
$40 million.
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Mr. Bursor was appointed class counsel and was elected chair of the Official Creditors’
Committee in In re Nutraquest Inc., a Chapter 11 bankruptcy case before Chief Judge Garrett E.
Brown, Jr. (D.N.J.) involving 390 ephedra-related personal injury and/or wrongful death claims,
two consumer class actions, four enforcement actions by governmental agencies, and multiple
adversary proceedings related to the Chapter 11 case. Working closely with counsel for all
parties and with two mediators, Judge Nicholas Politan (Ret.) and Judge Marina Corodemus
(Ret.), the committee chaired by Mr. Bursor was able to settle or otherwise resolve every claim
and reach a fully consensual Chapter 11 plan of reorganization, which Chief Judge Brown
approved in late 2006. This settlement included a $12.8 million recovery to a nationwide class
of consumers who alleged they were defrauded in connection with the purchase of Xenadrine®
dietary supplement products.
Mr. Bursor was the lead trial lawyer in In re: Pacific Bell Late Fee Litigation. After
filing the first class action challenging Pac Bell's late fees in April 2010, winning a contested
motion to certify a statewide California class in January 2012, and defeating Pac Bell's motion
for summary judgment in February 2013, Mr. Bursor obtained final approval of the $38 million
class settlement. The settlement, which Mr. Bursor negotiated the night before opening
statements were scheduled to commence, included a $20 million cash payment to provide
refunds to California customers who paid late fees on their Pac Bell wireline telephone accounts,
and an injunction that reduced other late fee charges by $18.6 million.
L. TIMOTHY FISHER
L. Timothy Fisher has an active practice in consumer class actions and complex business
litigation and has also successfully handled a large number of civil appeals.
Mr. Fisher has been actively involved in numerous cases that resulted in multi-million
dollar recoveries for consumers and investors. Mr. Fisher has handled cases involving a wide
range of issues including nutritional labeling, health care, telecommunications, corporate
governance, unfair business practices and consumer fraud. With his partner Scott A. Bursor, Mr.
Fisher has tried five class action jury trials, all of which produced successful results. In Thomas
v. Global Vision Products, Mr. Fisher obtained a jury award of $50,024,611 — the largest class
action award in California in 2009 and the second-largest jury award of any kind. In 2019, Mr.
Fisher served as trial counsel with Mr. Bursor and his partner Yeremey Krivoshey in Perez. v.
Rash Curtis & Associates, where the jury returned a verdict for $267 million in statutory
damages under the Telephone Consumer Protection Act.
Mr. Fisher was admitted to the State Bar of California in 1997. He is also a member of
the bars of the United States Court of Appeals for the Ninth Circuit, the United States District
Courts for the Northern, Central, Southern and Eastern Districts of California, the Northern
District of Illinois, the Eastern District of Michigan, and the Eastern District of Missouri. Mr.
Fisher taught appellate advocacy at John F. Kennedy University School of Law in 2003 and
2004. In 2010, he contributed jury instructions, a verdict form and comments to the consumer
protection chapter of Justice Elizabeth A. Baron’s California Civil Jury Instruction Companion
Handbook (West 2010). In January 2014, Chief Judge Claudia Wilken of the United States
District Court for the Northern District of California appointed Mr. Fisher to a four-year term as
a member of the Court’s Standing Committee on Professional Conduct.
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Mr. Fisher received his Juris Doctor from Boalt Hall at the University of California at
Berkeley in 1997. While in law school, he was an active member of the Moot Court Board and
participated in moot court competitions throughout the United States. In 1994, Mr. Fisher
received an award for Best Oral Argument in the first-year moot court competition.
In 1992, Mr. Fisher graduated with highest honors from the University of California at
Berkeley and received a degree in political science. Prior to graduation, he authored an honors
thesis for Professor Bruce Cain entitled “The Role of Minorities on the Los Angeles City
Council.” He is also a member of Phi Beta Kappa.
Representative Cases
Thomas v. Global Vision Products, Inc. (Alameda County Superior Court). Mr. Fisher litigated
claims against Global Vision Products, Inc. and other individuals in connection with the sale and
marketing of a purported hair loss remedy known as Avacor. The case lasted more than seven
years and involved two trials. The first trial resulted in a verdict for plaintiff and the class in the
amount of $40,000,000. The second trial resulted in a jury verdict of $50,024,611, which led to
a $30 million settlement for the class.
In re Cellphone Termination Fee Cases - Handset Locking Actions (Alameda County Superior
Court). Mr. Fisher actively worked on five coordinated cases challenging the secret locking of
cell phone handsets by major wireless carriers to prevent consumers from activating them on
competitive carriers’ systems. Settlements have been approved in all five cases on terms that
require the cell phone carriers to disclose their handset locks to consumers and to provide
unlocking codes nationwide on reasonable terms and conditions. The settlements fundamentally
changed the landscape for cell phone consumers regarding the locking and unlocking of cell
phone handsets.
In re Cellphone Termination Fee Cases - Early Termination Fee Cases (Alameda County
Superior Court and Federal Communications Commission). In separate cases that are a part of
the same coordinated litigation as the Handset Locking Actions, Mr. Fisher actively worked on
claims challenging the validity under California law of early termination fees imposed by
national cell phone carriers. In one of those cases, against Verizon Wireless, a nationwide
settlement was reached after three weeks of trial in the amount of $21 million. In a second case,
which was tried to verdict, the Court held after trial that the $73 million of flat early termination
fees that Sprint had collected from California consumers over an eight-year period were void and
unenforceable.
Selected Published Decisions
Melgar v. Zicam LLC, 2016 WL 1267870 (E.D. Cal. Mar. 30, 2016) (certifying 10-jurisdiction
class of purchasers of cold remedies, denying motion for summary judgment, and denying
motions to exclude plaintiff’s expert witnesses).
Salazar v. Honest Tea, Inc., 2015 WL 7017050 (E.D. Cal. Nov. 12. 2015) (denying motion for
summary judgment).
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Dei Rossi v. Whirlpool Corp., 2015 WL 1932484 (E.D. Cal. Apr. 27, 2015) (certifying California
class of purchasers of refrigerators that were mislabeled as Energy Star qualified).
Bayol v. Zipcar, Inc., 78 F.Supp.3d 1252 (N.D. Cal. 2015) (denying motion to dismiss claims
alleging unlawful late fees under California Civil Code § 1671).
Forcellati v. Hyland’s, Inc., 2015 WL 9685557 (C.D. Cal. Jan. 12, 2015) (denying motion for
summary judgment in case alleging false advertising of homeopathic cold and flu remedies for
children).
Bayol v. Zipcar, Inc., 2014 WL 4793935 (N.D. Cal. Sept. 25, 2014) (denying motion to transfer
venue pursuant to a forum selection clause).
Forcellati v. Hyland’s Inc., 2014 WL 1410264 (C.D. Cal. Apr. 9, 2014) (certifying nationwide
class of purchasers of homeopathic cold and flu remedies for children).
Hendricks v. StarKist Co., 30 F.Supp.3d 917 (N.D. Cal. 2014) (denying motion to dismiss in
case alleging underfilling of 5-ounce cans of tuna).
Dei Rossi v. Whirlpool Corp., 2013 WL 5781673 (E.D. Cal. October 25, 2013) (denying motion
to dismiss in case alleging that certain KitchenAid refrigerators were misrepresented as Energy
Star qualified).
Forcellati v. Hyland’s Inc., 876 F.Supp.2d 1155 (C.D. Cal. 2012) (denying motion to dismiss
complaint alleging false advertising regarding homeopathic cold and flu remedies for children).
Clerkin v. MyLife.com, 2011 WL 3809912 (N.D. Cal. August 29, 2011) (denying defendants’
motion to dismiss in case alleging false and misleading advertising by a social networking
company).
In re Cellphone Termination Fee Cases, 186 Cal.App.4th 1380 (2010) (affirming order
approving $21 million class action settlement).
Gatton v. T-Mobile USA, Inc., 152 Cal.App.4th 571 (2007) (affirming order denying motion to
compel arbitration).
Selected Class Settlements
Melgar v. Zicam (Eastern District of California) - $16 million class settlement of claims alleging
cold medicine was ineffective.
Gastelum v. Frontier California Inc. (San Francisco Superior Court) - $10.9 million class action
settlement of claims alleging that a residential landline service provider charged unlawful late
fees.
West v. California Service Bureau, Inc. (Northern District of California) - $4.1 million class
settlement of claims under the Telephone Consumer Protection Act.
Gregorio v. Premier Nutrition Corp. (Southern District of New York) - $9 million class
settlement of false advertising claims against protein shake manufacturer.
Morris v. SolarCity Corp. (Northern District of California) - $15 million class settlement of
claims under the Telephone Consumer Protection Act.
Retta v. Millennium Products, Inc. (Central District of California) - $8.25 million settlement to
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resolve claims of bottled tea purchasers for alleged false advertising.
Forcellati v. Hyland’s (Central District of California) – nationwide class action settlement
providing full refunds to purchasers of homeopathic cold and flu remedies for children.
Dei Rossi v. Whirlpool (Eastern District of California) – class action settlement providing $55
cash payments to purchasers of certain KitchenAid refrigerators that allegedly mislabeled as
Energy Star qualified.
In Re NVIDIA GTX 970 Graphics Chip Litigation (Northern District of California) - $4.5 million
class action settlement of claims alleging that a computer graphics card was sold with false and
misleading representations concerning its specifications and performance.
Hendricks v. StarKist Co. (Northern District of California) – $12 million class action settlement
of claims alleging that 5-ounce cans of tuna were underfilled.
In re Zakskorn v. American Honda Motor Co. Honda (Eastern District of California) –
nationwide settlement providing for brake pad replacement and reimbursement of out-of-pocket
expenses in case alleging defective brake pads on Honda Civic vehicles manufactured between
2006 and 2011.
Correa v. Sensa Products, LLC (Los Angeles Superior Court) - $9 million settlement on behalf
of purchasers of the Sensa weight loss product.
In re Pacific Bell Late Fee Litigation (Contra Costa County Superior Court) - $38.6 million
settlement on behalf of Pac Bell customers who paid an allegedly unlawful late payment charge.
In re Haier Freezer Consumer Litigation (Northern District of California) - $4 million
settlement, which provided for cash payments of between $50 and $325.80 to class members
who purchased the Haier HNCM070E chest freezer.
Thomas v. Global Vision Products, Inc. (Alameda County Superior Court) - $30 million
settlement on behalf of a class of purchasers of a hair loss remedy.
Guyette v. Viacom, Inc. (Alameda County Superior Court) - $13 million settlement for a class of
cable television subscribers who alleged that the defendant had improperly failed to share certain
tax refunds with its subscribers.
JOSEPH I. MARCHESE
Joseph I. Marchese is a Partner with Bursor & Fisher, P.A. Joe focuses his practice on
consumer class actions, employment law disputes, and commercial litigation. He has
represented corporate and individual clients in a wide array of civil litigation, and has substantial
trial and appellate experience.
Joe has diverse experience in litigating and resolving consumer class actions involving
claims of mislabeling, false or misleading advertising, privacy violations, data breach claims, and
violations of the Servicemembers Civil Relief Act.
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Joe also has significant experience in multidistrict litigation proceedings. Recently, he
served on the Plaintiffs’ Executive Committee in In Re: Blue Buffalo Company, Ltd. Marketing
And Sales Practices Litigation, MDL No. 2562, which resulted in a $32 million consumer class
settlement. Currently, he serves on the Plaintiffs’ Steering Committee for Economic
Reimbursement in In Re: Valsartan Products Liability Litigation, MDL. No. 2875.
Joe is admitted to the State Bar of New York and is a member of the bars of the United
States District Courts for the Southern District of New York, the Eastern District of New York,
and the Eastern District of Michigan, as well as the United States Court of Appeals for the
Second Circuit.
Joe graduated from Boston University School of Law in 2002 where he was a member of
The Public Interest Law Journal. In 1998, Joe graduated with honors from Bucknell University.
Selected Published Decisions:
Boelter v. Hearst Communications, Inc., 269 F. Supp. 3d 172 (S.D.N.Y. Sept. 7, 2017), granting
plaintiff’s motion for partial summary judgment on state privacy law violations in putative class
action.
Boelter v. Hearst Communications, Inc., 192 F. Supp. 3d 427 (S.D.N.Y. June 17, 2016), denying
publisher’s motion to dismiss its subscriber’s allegations of state privacy law violations in
putative class action.
In re Scotts EZ Seed Litigation, 304 F.R.D. 397 (S.D.N.Y. 2015), granting class certification of
false advertising and other claims brought by New York and California purchasers of grass seed
product.
Ebin v. Kangadis Food Inc., 297 F.R.D. 561 (S.D.N.Y. 2014), granting nationwide class
certification of false advertising and other claims brought by purchasers of purported “100%
Pure Olive Oil” product.
In re Michaels Stores Pin Pad Litigation, 830 F. Supp. 2d 518 (N.D. Ill. 2011), denying retailer’s
motion to dismiss its customers’ state law consumer protection and privacy claims in data breach
putative class action.
Selected Class Settlements:
Edwards v. Hearst Communications, Inc., Case No. 15-cv-09279-AT (S.D.N.Y. 2019) – final
approval granted for $50 million class settlement to resolve claims of magazine subscribers for
alleged statutory privacy violations.
Moeller v. Advance Magazine Publishers, Inc. d/b/a Condé Nast, Case No. 15-cv-05671-NRB
(S.D.N.Y. 2019) – final approval granted for $13.75 million class settlement to resolve claims of
magazine subscribers for alleged statutory privacy violations.
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In re Scotts EZ Seed Litigation, Case No. 12-cv-4727-VB (S.D.N.Y. 2018) – final approval
granted for $47 million class settlement to resolve false advertising claims of purchasers of
combination grass seed product.
In Re: Blue Buffalo Marketing And Sales Practices Litigation, Case No. 14-MD-2562-RWS
(E.D. Mo. 2016) – final approval granted for $32 million class settlement to resolve claims of pet
owners for alleged false advertising of pet foods.
Rodriguez v. Citimortgage, Inc., Case No. 11-cv-4718-PGG (S.D.N.Y. 2015) – final approval
granted for $38 million class settlement to resolve claims of military servicemembers for alleged
foreclosure violations of the Servicemembers Civil Relief Act, where each class member was
entitled to $116,785 plus lost equity in the foreclosed property and interest thereon.
O’Brien v. LG Electronics USA, Inc., et al., Case No. 10-cv-3733-DMC (D.N.J. 2011) – final
approval granted for $23 million class settlement to resolve claims of Energy Star refrigerator
purchasers for alleged false advertising of the appliances’ Energy Star qualification.
JOSHUA D. ARISOHN
Joshua D. Arisohn is a Partner with Bursor & Fisher, P.A. Josh has litigated precedentsetting cases in the areas of consumer class actions and terrorism. He participated in the first ever
trial to take place under the Anti-Terrorism Act, a statute that affords U.S. citizens the right to
assert federal claims for injuries arising out of acts of international terrorism. Josh’s practice
continues to focus on terrorism-related matters as well as class actions.
Josh is admitted to the State Bar of New York and is a member of the bars of the United
States District Courts for the Southern District of New York and the Eastern District of New
York.
Josh previously practiced at Dewey & LeBoeuf LLP and DLA Piper LLP. He graduated
from Columbia University School of Law in 2006, where he was a Harlan Fiske Stone Scholar,
and received his B.A. from Cornell University in 2002. Josh has been honored as a 2015 and
2016 Super Lawyer Rising Star.
Selected Published Decisions:
Morris v. SolarCity Corp., 2016 WL 1359378 (N.D. Cal. Apr. 4, 2016), denying defendant’s
motion to dismiss claims that solar company illegally called consumers using an artificial or
prerecorded voice and an automatic telephone dialing system.
Boelter v. Hearst Commc'ns, Inc., 192 F. Supp. 3d 427 (S.D.N.Y. 2016), denying defendant’s
motion to dismiss and finding that the Michigan Video Rental Privacy Act does not violate the
First Amendment.
Edwards v. Oportun, Inc., 193 F. Supp. 3d 1096 (N.D. Cal. 2016), denying defendant’s motion
dismiss and rejecting its argument that providing a class representative with a cashier’s check for
his individual damages mooted his individual and class claims.
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Selected Class Settlements:
Morris v. SolarCity Corp., Case No. 3:15-cv-05107-RS (N.D. Cal.) - final approval granted for
$15 million class settlement to resolve claims under the Telephone Consumer Protection Act
(“TCPA”), 47 U.S.C. § 227 et seq.
JOEL D. SMITH
Joel D. Smith is a Partner with Bursor & Fisher, P.A. Joel is a trial attorney who has
practiced in lower court and appeals courts across the country, as well as the U.S. Supreme
Court.
Prior to joining Bursor & Fisher, Joel was a litigator at Crowell & Moring, where he
represented Fortune 500 companies, privately held businesses, and public entities in a wide
variety of commercial, environmental, and class action matters. Among other matters, Joel
served as defense counsel for AT&T, Enterprise-Rent-A-Car, Flowers Foods, and other major
U.S. businesses in consumer class actions, including a class action seeking to hold U.S. energy
companies accountable for global warming. Joel represented four major U.S. retailers in a case
arising from a devastating arson fire and ensuing state of emergency in Roseville, California,
which settled on the eve of a trial that was expected to last several months and involve several
dozen witnesses. Joel also was part of the trial team in a widely publicized trial over the death of
a contestant who died after participating in a Sacramento radio station’s water drinking contest.
More recently, Joel’s practice focuses on consumer class actions involving automotive
and other product defects, financial misconduct, false advertising, and privacy violations.
Joel received both his undergraduate and law degrees from the University of California at
Berkeley. While at Berkeley School of Law, he was a member of the California Law Review,
received several academic honors, externed for the California Attorney General’s office and
published an article on climate change policy and litigation.
Joel is admitted to the State Bar of California, as well as the United States Courts of
Appeals for the Second, Third and Ninth Circuits; all California district courts; the Eastern
District of Michigan; and the Northern District of Illinois.
Selected Published Decisions:
Revitch v. DIRECTV, LLC, --- F.3d --- (9th Cir. 2020), affirming denial of motion to compel
arbitration in putative class action alleging unlawful calls under the Telephone Consumer
Protection Act.
Kaupelis v. Harbor Freight Tools USA, Inc., 2020 WL 5901116 (C.D. Cal. Sept. 23, 2020),
granting class certification of consumer protection claims brought by purchasers of defective
chainsaws.
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Selected Class Settlements:
Crandell et al. v. Volkswagen Group of America, Case No. 2:18-cv-13377-JSA (D.N.J.) – final
approval granted for a settlement providing relief for Volkswagen Touareg owners to resolve
allegations that defects in Touareg vehicles caused the engines to ingest water when driving in
the rain.
Isley et al. v. BMW of N. America, LLC, Case No. 2:19-cv-12680-ESK (D.N.J.) – final approval
granted for settlement providing BMW owners with reimbursements and credit vouchers to
resolve allegations that defects in the BMW N63TU engine caused excessive oil consumption.
Kaupelis v. Harbor Freight Tools USA, Inc., 8:19-cv-01203-JVS-DFM (C.D. Cal.) – final
approval granted for a settlement valued up to $40 million to resolve allegations that Harbor
Freight sold chainsaws with a defective power switch that could prevent the chainsaws from
turning off.
Morris v. SolarCity Corp., Case No. 3:15-cv-05107-RS (N.D. Cal.) - final approval granted for
$15 million class settlement to resolve claims under the Telephone Consumer Protection Act
(“TCPA”), 47 U.S.C. § 227 et seq.
NEAL J. DECKANT
Neal J. Deckant is a Partner with Bursor & Fisher, P.A. Neal focuses his practice on
complex business litigation, consumer class actions, and employment law disputes. Prior to
joining Bursor & Fisher, Neal counseled low-income homeowners facing foreclosure in East
Boston.
In 2015, Neal was defense trial counsel for a law firm and several of its partners in a
sexual harassment case brought by a former associate of that firm. The plaintiff’s complaint
sought $22 million in compensatory and punitive damages. After a 3-week trial in federal court
in New York, the jury returned a verdict of not liable for the federal and state law claims.
During the trial, the judge also granted defendants’ motion for judgment as a matter of law on the
plaintiff’s claims for retaliation and defamation. The jury found liability solely under New York
City’s human rights law, awarding only $140,000 in damages.
Neal is admitted to the State Bars of California and New York, and is a member of the
bars of the United States District Court for the Northern District of California, the United States
District Court for the Eastern District of California, the United States District Court for the
Central District of California, the United States District Court for the Southern District of
California, the United States District Court for the Southern District of New York, the United
States District Court for the Eastern District of New York, and the bars of the United States
Courts of Appeals for the Second and Ninth Circuits.
Neal received his Juris Doctor from Boston University School of Law in 2011,
graduating cum laude with two Dean’s Awards. During law school, Neal served as a Senior
Articles Editor for the Review of Banking and Financial Law, where he authored two published
articles about securitization reforms, both of which were cited by the New York Court of
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Appeals, the highest court in the state. Neal was also awarded Best Oral Argument in his moot
court section, and he served as a Research Assistant for his Securities Regulation professor.
Neal has also been honored as a 2014, 2015, 2016, and 2017 Super Lawyers Rising Star. In
2007, Neal graduated with Honors from Brown University with a dual major in East Asian
Studies and Philosophy.
Selected Published Decisions:
Martinelli v. Johnson & Johnson, 2019 WL 1429653 (N.D. Cal. Mar. 29, 2019), granting class
certification of false advertising and other claims brought by purchasers of Benecol spreads
labeled with the representation “No Trans Fats.”
Dzielak v. Whirlpool Corp., 2017 WL 6513347 (D.N.J. Dec. 20, 2017), granting class
certification of consumer protection claims brought by purchasers of Maytag Centennial washing
machines marked with the “Energy Star” logo.
Duran v. Obesity Research Institute, LLC, 204 Cal. Rptr. 3d 896 (Cal. Ct. App. 2016), reversing
and remanding final approval of a class action settlement on appeal, regarding allegedly
mislabeled dietary supplements, in connection with a meritorious objection.
Marchuk v. Faruqi & Faruqi, LLP, et al., 100 F. Supp. 3d 302 (S.D.N.Y. 2015), granting
individual and law firm defendants’ motion for judgment as a matter of law on plaintiff’s claims
for retaliation and defamation, as well as for all claims against law firm partners, Nadeem and
Lubna Faruqi.
Ebin v. Kangadis Food Inc., 297 F.R.D. 561 (S.D.N.Y. 2014), granting nationwide class
certification of false advertising and other claims brought by purchasers of purported “100%
Pure Olive Oil” product.
Ebin v. Kangadis Food Inc., 2014 WL 737878 (S.D.N.Y. Feb. 25, 2014), denying distributor’s
motion for summary judgment against nationwide class of purchasers of purported “100% Pure
Olive Oil” product.
Selected Class Settlements:
In Re NVIDIA GTX 970 Graphics Chip Litigation, Case No. 15-cv-00760-PJH (N.D. Cal. Dec. 7,
2016) – final approval granted for $4.5 million class action settlement to resolve claims that a
computer graphics card was allegedly sold with false and misleading representations concerning
its specifications and performance.
Hendricks v. StarKist Co., 2016 WL 5462423 (N.D. Cal. Sept. 29, 2016) – final approval granted
for $12 million class action settlement to resolve claims that 5-ounce cans of tuna were allegedly
underfilled.
In re: Kangadis Food Inc., Case No. 8-14-72649 (Bankr. E.D.N.Y. Dec. 17, 2014) – class action
claims resolved for $2 million as part of a Chapter 11 plan of reorganization, after a corporate
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defendant filed for bankruptcy, following claims that its olive oil was allegedly sold with false
and misleading representations.
Selected Publications:
Neal Deckant, X. Reforms of Collateralized Debt Obligations: Enforcement, Accounting and
Regulatory Proposals, 29 Rev. Banking & Fin. L. 79 (2009) (cited in Quadrant Structured
Products Co., Ltd. v. Vertin, 16 N.E.3d 1165, 1169 n.8 (N.Y. 2014)).
Neal Deckant, Criticisms of Collateralized Debt Obligations in the Wake of the Goldman Sachs
Scandal, 30 Rev. Banking & Fin. L. 407 (2010) (cited in Quadrant Structured Products Co., Ltd.
v. Vertin, 16 N.E.3d 1165, 1169 n.8 (N.Y. 2014); Lyon Village Venetia, LLC v. CSE Mortgage
LLC, 2016 WL 476694, at *1 n.1 (Md. Ct. Spec. App. Feb. 4, 2016); Ivan Ascher, Portfolio
Society: On the Capitalist Mode of Prediction, at 141, 153, 175 (Zone Books / The MIT Press
2016); Devon J. Steinmeyer, Does State National Bank of Big Spring v. Geithner Stand a
Fighting Chance?, 89 Chi.-Kent. L. Rev. 471, 473 n.13 (2014)).
YITZCHAK KOPEL
Yitzchak Kopel is a Partner with Bursor & Fisher, P.A. Yitz focuses his practice on
consumer class actions and complex business litigation. He has represented corporate and
individual clients before federal and state courts, as well as in arbitration proceedings.
Yitz has substantial experience in successfully litigating and resolving consumer class
actions involving claims of consumer fraud, data breaches, and violations of the telephone
consumer protection act. Since 2014, Yitz has obtained class certification on behalf of his clients
five times, three of which were certified as nationwide class actions. Bursor & Fisher was
appointed as class counsel to represent the certified classes in each of the cases.
Yitz is admitted to the State Bars of New York and New Jersey, the bar of the United
States Court of Appeals for the Second, Eleventh, and Ninth Circuits, and the bars of the United
States District Courts for the Southern District of New York, Eastern District of New York,
Eastern District of Missouri, Eastern District of Wisconsin, Northern Distriict of Illinois, and
District of New Jersey.
Yitz received his Juris Doctorate from Brooklyn Law School in 2012, graduating cum
laude with two Dean’s Awards. During law school, Yitz served as an Articles Editor for the
Brooklyn Law Review and worked as a Law Clerk at Shearman & Sterling. In 2009, Yitz
graduated cum laude from Queens College with a B.A. in Accounting.
Selected Published Decisions:
Bassaw v. United Industries Corp., --- F. Supp. 3d ---, 2020 WL 5117916 (S.D.N.Y. Aug. 31,
2020), denying motion to dismiss claims in putative class action concerning insect foggers.
Poppiti v. United Industries Corp., 2020 WL 1433642 (E.D. Mo. Mar. 24, 2020), denying
motion to dismiss claims in putative class action concerning citronella candles.
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Bakov v. Consolidated World Travel, Inc., 2019 WL 6699188 (N.D. Ill. Dec. 9, 2019), granting
summary judgment on behalf of certified class in robocall class action.
Krumm v. Kittrich Corp., 2019 WL 6876059 (E.D. Mo. Dec. 17, 2019), denying motion to
dismiss claims in putative class action concerning mosquito repellent.
Crespo v. S.C. Johnson & Son, Inc., 394 F. Supp. 3d 260 (S.D.N.Y. 2019), denying defendant’s
motion to dismiss fraud and consumer protection claims in putative class action regarding Raid
insect fogger.
Bakov v. Consolidated World Travel, Inc., 2019 WL 1294659 (N.D. Ill. Mar. 21, 2019),
certifying a class of persons who received robocalls in the state of Illinois.
Bourbia v. S.C. Johnson & Son, Inc., 375 F. Supp. 3d 454 (S.D.N.Y. 2019), denying defendant’s
motion to dismiss fraud and consumer protection claims in putative class action regarding
mosquito repellent.
Hart v. BHH, LLC, 323 F. Supp. 3d 560 (S.D.N.Y. 2018), denying defendants’ motion for
summary judgment in certified class action involving the sale of ultrasonic pest repellers.
Hart v. BHH, LLC, 2018 WL 3471813 (S.D.N.Y. July 19, 2018), denying defendants’ motion to
exclude plaintiffs’ expert in certified class action involving the sale of ultrasonic pest repellers.
Penrose v. Buffalo Trace Distillery, Inc., 2018 WL 2334983 (E.D. Mo. Feb. 5, 2018), denying
bourbon producers’ motion to dismiss fraud and consumer protection claims in putative class
action.
West v. California Service Bureau, Inc., 323 F.R.D. 295 (N.D. Cal. 2017), certifying a
nationwide class of “wrong-number” robocall recipients.
Hart v. BHH, LLC, 2017 WL 2912519 (S.D.N.Y. July 7, 2017), certifying nationwide class of
purchasers of ultrasonic pest repellers.
Browning v. Unilever United States, Inc., 2017 WL 7660643 (C.D. Cal. Apr. 26, 2017), denying
motion to dismiss fraud and warranty claims in putative class action concerning facial scrub
product.
Brenner v. Procter & Gamble Co., 2016 WL 8192946 (C.D. Cal. Oct. 20, 2016), denying motion
to dismiss warranty and consumer protection claims in putative class action concerning baby
wipes.
Hewlett v. Consolidated World Travel, Inc., 2016 WL 4466536 (E.D. Cal. Aug. 23, 2016),
denying telemarketer’s motion to dismiss TCPA claims in putative class action.
Bailey v. KIND, LLC, 2016 WL 3456981 (C.D. Cal. June 16, 2016), denying motion to dismiss
fraud and warranty claims in putative class action concerning snack bars.
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Hart v. BHH, LLC, 2016 WL 2642228 (S.D.N.Y. May 5, 2016) denying motion to dismiss
warranty and consumer protection claims in putative class action concerning ultrasonic pest
repellers.
Marchuk v. Faruqi & Faruqi, LLP, et al., 100 F. Supp. 3d 302 (S.D.N.Y. 2015), granting clients’
motion for judgment as a matter of law on claims for retaliation and defamation in employment
action.
In re Scotts EZ Seed Litigation, 304 F.R.D. 397 (S.D.N.Y. 2015), granting class certification of
false advertising and other claims brought by New York and California purchasers of grass seed
product.
Brady v. Basic Research, L.L.C., 101 F. Supp. 3d 217 (E.D.N.Y. 2015), denying diet pill
manufacturers’ motion to dismiss its purchasers’ allegations for breach of express warranty in
putative class action.
Ward v. TheLadders.com, Inc., 3 F. Supp. 3d 151 (S.D.N.Y. 2014), denying online job board’s
motion to dismiss its subscribers’ allegations of consumer protection law violations in putative
class action.
Ebin v. Kangadis Food Inc., 297 F.R.D. 561 (S.D.N.Y. 2014), granting nationwide class
certification of false advertising and other claims brought by purchasers of purported “100%
Pure Olive Oil” product.
Ebin v. Kangadis Food Inc., 2014 WL 737878 (S.D.N.Y. Feb. 25, 2014), denying distributor’s
motion for summary judgment against nationwide class of purchasers of purported “100% Pure
Olive Oil” product.
Selected Class Settlements:
Hart v. BHH, LLC, Case No. 1:15-cv-04804 (S.D.N.Y. Sept. 22, 2020), resolving class action
claims regarding ultrasonic pest repellers.
In re: Kangadis Food Inc., Case No. 8-14-72649 (Bankr. E.D.N.Y. Dec. 17, 2014), resolving
class action claims for $2 million as part of a Chapter 11 plan of reorganization, after a corporate
defendant filed for bankruptcy following the certification of nationwide claims alleging that its
olive oil was sold with false and misleading representations.
West v. California Service Bureau, Case No. 4:16-cv-03124-YGR (N.D. Cal. Jan. 23, 2019),
resolving class action claims against debt-collector for wrong-number robocalls for $4.1 million.
FREDERICK J. KLORCZYK III
Frederick J. Klorczyk III is a Partner with Bursor & Fisher, P.A. Fred focuses his
practice on complex business litigation and consumer class actions.
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Fred has substantial experience in successfully litigating and resolving consumer class
actions involving claims of mislabeling, false or misleading advertising, and privacy violations.
In 2019, Fred certified both a California and a 10-state express warranty class on behalf of
purchasers of a butter substitute. In 2014, Fred served on the litigation team in Ebin v. Kangadis
Food Inc. At class certification, Judge Rakoff adopted Fred’s choice of law fraud analysis and
research directly into his published decision certifying a nationwide fraud class.
Fred is admitted to the State Bars of California, New York, and New Jersey, and is a
member of the bars of the United States District Courts for the Northern, Central, Eastern, and
Southern Districts of California, the Southern, Eastern, and Northern Districts of New York, the
District of New Jersey, the Northern District of Illinois, the Eastern District of Missouri, the
Eastern District of Wisconsin, and the Eastern District of Michigan, as well as the bars of the
United States Court of Appeals for the Second and Ninth Circuits.
Fred received his Juris Doctor from Brooklyn Law School in 2013, graduating magna
cum laude with two CALI Awards for the highest grade in his classes on conflict of laws and
criminal law. During law school, Fred served as an Associate Managing Editor for the Brooklyn
Journal of Corporate, Financial and Commercial Law and as an intern to the Honorable Alison J.
Nathan of the United States District Court for the Southern District of New York and the
Honorable Janet Bond Arterton of the United States District Court for the District of
Connecticut. In 2010, Fred graduated from the University of Connecticut with a B.S. in Finance.
Selected Published Decisions:
Revitch v. New Moosejaw, LLC, 2019 WL 5485330 (N.D. Cal. Oct. 23, 2019), denying
defendants’ motions to dismiss consumer’s allegations of state privacy law violations in putative
class action.
In re Welspun Litigation, 2019 WL 2174089 (S.D.N.Y. May 20, 2019), denying retailers’ and
textile manufacturer’s motion to dismiss consumers’ allegations of false advertising relating to
purported “100% Egyptian Cotton” linen products.
Martinelli v. Johnson & Johnson, 2019 WL 1429653 (E.D. Cal. Mar. 29, 2019), granting class
certification of California false advertising claims and multi-state express warranty claims
brought by purchasers of a butter substitute.
Porter v. NBTY, Inc., 2016 WL 6948379 (N.D. Ill. Nov. 28, 2016), denying supplement
manufacturer’s motion to dismiss consumers’ allegations of false advertising relating to whey
protein content.
Weisblum v. Prophase Labs, Inc., 88 F. Supp. 3d. 282 (S.D.N.Y. 2015), denying supplement
manufacturer’s motion to dismiss consumers’ allegations of false advertising relating to a
homeopathic cold product.
In re Scotts EZ Seed Litigation, 304 F.R.D. 397 (S.D.N.Y. 2015), granting class certification of
false advertising and other claims brought by New York and California purchasers of grass seed
product.
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Marchuk v. Faruqi & Faruqi, LLP, et al., 100 F. Supp. 3d 302 (S.D.N.Y. 2015), granting
individual and law firm defendants’ motion for judgment as a matter of law on plaintiff’s claims
for retaliation and defamation, as well as for all claims against law firm partners, Nadeem and
Lubna Faruqi.
Ebin v. Kangadis Food Inc., Case No. 13-4775 (2d Cir. Apr. 15, 2015), denying olive oil
manufacturer’s Rule 23(f) appeal following grant of nationwide class certification.
Ebin v. Kangadis Food Inc., 297 F.R.D. 561 (S.D.N.Y. 2014), granting nationwide class
certification of false advertising and other claims brought by purchasers of purported “100%
Pure Olive Oil” product.
Ebin v. Kangadis Food Inc., 2014 WL 737878 (S.D.N.Y. Feb. 25, 2014), denying distributor’s
motion for summary judgment against nationwide class of purchasers of purported “100% Pure
Olive Oil” product.
Selected Class Settlements:
Gregorio v. Premier Nutrition Corp., Case No. 17-cv-05987-AT (S.D.N.Y. 2019) – final
approval granted for $9 million class settlement to resolve claims of protein shake purchasers for
alleged false advertising.
Ruppel v. Consumers Union of United States, Inc., Case No. 16-cv-02444-KMK (S.D.N.Y.
2018) – final approval granted for $16.375 million class settlement to resolve claims of magazine
subscribers for alleged statutory privacy violations.
In Re: Blue Buffalo Marketing And Sales Practices Litigation, Case No. 14-MD-2562-RWS
(E.D. Mo. 2016) –final approval granted for $32 million class settlement to resolve claims of pet
owners for alleged false advertising of pet foods.
In re: Kangadis Food Inc., Case No. 8-14-72649 (Bankr. E.D.N.Y. Dec. 17, 2014) – resolved
class action claims for $2 million as part of a Chapter 11 plan of reorganization, after a corporate
defendant filed for bankruptcy following the certification of nationwide claims alleging that its
olive oil was sold with false and misleading representations.
YEREMEY O. KRIVOSHEY
Yeremey O. Krivoshey is a Partner with Bursor & Fisher, P.A. Mr. Krivoshey has
particular expertise in COVID-19 related consumer litigation, unlawful fees and liquidated
damages in consumer contracts, TCPA cases, product recall cases, and fraud and false
advertising litigation. He has represented clients in a wide array of civil litigation, including
appeals before the Ninth Circuit.
Mr. Krivoshey served as trial counsel with Mr. Bursor in Perez. v. Rash Curtis &
Associates, where, in May 2019, the jury returned a verdict for $267 million in statutory damages
under the Telephone Consumer Protection Act. Since 2017, Mr. Krivoshey has secured over
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$200 million for class members in consumer class settlements. Mr. Krivoshey has been honored
multiple times as a Super Lawyers Rising Star.
Mr. Krivoshey is admitted to the State Bar of California. He is also a member of the bars
of the United States Court of Appeals for the Ninth Circuit and the United States District Courts
for the Northern, Central, Southern, and Eastern Districts of California, as well as the District of
Colorado.
Mr. Krivoshey graduated from New York University School of Law in 2013, where he
was a Samuel A. Herzog Scholar. Prior to Bursor & Fisher, P.A., Mr. Krivoshey worked as a
Law Clerk at Vladeck, Waldman, Elias & Engelhard, P.C, focusing on employment
discrimination and wage and hour disputes. In law school, he has also interned at the American
Civil Liberties Union and the United States Department of Justice. In 2010, Mr. Krivoshey
graduated cum laude from Vanderbilt University.
Representative Cases:
Perez v. Rash Curtis & Associates, Case No. 16-cv-03396-YGR (N.D. Cal. May 13, 2019). Mr.
Krivoshey litigated claims against a national health-care debt collection agency on behalf of
people that received autodialed calls on their cellular telephones without their prior express
consent. Mr. Krivoshey successfully obtained nationwide class certification, defeated the
defendant’s motion for summary judgment, won summary judgment as to the issue of prior
express consent and the use of automatic telephone dialing systems, and navigated the case
towards trial. With his partner, Scott Bursor, Mr. Krivoshey obtained a jury verdict finding that
the defendant violated the Telephone Consumer Protection Act (“TCPA”) 534,712 times. Under
the TCPA, class members are entitled to $500 per each call made in violation of the TCPA – in
this case, $267 million for 534,712 unlawful calls.
Selected Published Decisions:
Goodrich, et al. v. Alterra Mountain Co., et al., 2021 WL 2633326 (D. Col. June 25, 2021),
denying ski pass company’s motion to dismiss its customers’ allegations concerning refunds
owed due to cancellation of ski season due to COVID-19.
Bayol v. Zipcar, Inc., 2014 WL 4793935 (N.D. Cal. Sept. 25, 2014), denying enforcement of
forum selection clause based on public policy grounds.
Bayol v. Zipcar, Inc., 78 F. Supp. 3d 1252 (N.D. Cal. Jan. 29, 2015), denying car-rental
company’s motion to dismiss its subscriber’s allegations of unlawful late fees.
Brown v. Comcast Corp., 2016 WL 9109112 (C.D. Cal. Aug. 12, 2016), denying internet service
provider’s motion to compel arbitration of claims alleged under the Telephone Consumer
Protection Act.
Chaisson, et al. v. University of Southern California (Cal. Sup. Ct. Mar. 25, 2021), denying
university’s demurrer as to its students’ allegations of unfair and unlawful late fees.
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Choi v. Kimberly-Clark Worldwide, Inc., 2019 WL 4894120 (C.D. Cal. Aug. 28, 2019), denying
tampon manufacturer’s motion to dismiss its customer’s design defect claims.
Horanzy v. Vemma Nutrition Co., Case No. 15-cv-298-PHX-JJT (D. Ariz. Apr. 16, 2016),
denying multi-level marketer’s and its chief scientific officer’s motion to dismiss their
customer’s fraud claims.
McMillion, et al. v. Rash Curtis & Associates, 2017 WL 3895764 (N.D. Cal. Sept. 6, 2017),
granting nationwide class certification of Telephone Consumer Protection Act claims by persons
receiving autodialed and prerecorded calls without consent.
McMillion, et al. v. Rash Curtis & Associates, 2018 WL 692105 (N.D. Cal. Feb. 2, 2018),
granting plaintiffs’ motion for partial summary judgment on Telephone Consumer Protection Act
violations in certified class action.
Perez v. Indian Harbor Ins. Co., 2020 WL 2322996 (N.D. Cal. May 11, 2020), denying
insurance company’s motion to dismiss or stay assigned claims of bad faith and fair dealing
arising out of $267 million trial judgment.
Perez v. Rash Curtis & Associates, 2020 WL 1904533 (N.D. Cal. Apr. 17, 2020), upholding
constitutionality of $267 million class trial judgment award.
Salazar v. Honest Tea, Inc., 2015 WL 7017050 (E.D. Cal. Nov. 12. 2015), denying
manufacturer’s motion for summary judgment as to customer’s false advertising claims.
Selected Class Settlements:
Perez v. Rash Curtis & Associates, Case No. 16-cv-03396-YGR (N.D. Cal. Oct. 1, 2021)
granting final approval to a $75.6 million non-reversionary cash common fund settlement, the
largest ever consumer class action settlement stemming from a violation of the Telephone
Consumer Protection Act.
Strassburger v. Six Flags Theme Parks Inc., et al. (Ill. Cir. Ct. 2021) pending approval to $83.6
million settlement to resolve claims of theme park members for alleged wrongful charging of
fees during the COVID-19 pandemic.
Juarez-Segura, et al. v. Western Dental Services, Inc. (Cal. Sup. Ct. Aug. 9, 2021) granting final
approval to $35 million settlement to resolve claims of dental customers for alleged unlawful late
fees.
Moore v. Kimberly-Clark Worldwide, Inc. (Ill. Cir. Ct. July 22, 2020) granting final approval to
$11.2 million settlement to resolve claims of tampon purchasers for alleged defective products.
Retta v. Millennium Prods., Inc., 2017 WL 5479637 (C.D. Cal. Aug. 22, 2017) granting final
approval to $8.25 million settlement to resolve claims of kombucha purchasers for alleged false
advertising.
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Cortes v. National Credit Adjusters, L.L.C. (E.D. Cal. Dec. 7, 2020) granting final approval to
$6.8 million settlement to resolve claims of persons who received alleged autodialed calls
without prior consent in violation of the TCPA.
Bayol et al. v. Health-Ade LLC, et al. (N.D. Cal. Oct. 11, 2019) – granting final approval to
$3,997,500 settlement to resolve claims of kombucha purchasers for alleged false advertising.
PHILIP L. FRAIETTA
Philip L. Fraietta is a Partner with Bursor & Fisher, P.A. Phil focuses his practice on data
privacy, complex business litigation, consumer class actions, and employment law disputes. Phil
has been named a “Rising Star” in the New York Metro Area by Super Lawyers ® every year
since 2019.
Phil has significant experience in litigating consumer class actions, particularly those
involving data privacy claims under statutes such as the Michigan Preservation of Personal
Privacy Act and the Illinois Biometric Information Privacy Act. Since 2016, Phil has recovered
over $100 million for class members in data privacy class action settlements. In addition to data
privacy claims, Phil has significant experience in litigating and settling class action claims
involving false or misleading advertising.
Phil is admitted to the State Bars of New York and New Jersey, the bars of the United
States District Courts for the Southern District of New York, the Eastern District of New York,
the Western District of New York, the Northern District of New York, the District of New
Jersey, the Eastern District of Michigan, the Western District of Michigan, the Central District of
Illinois, and the United States Court of Appeals for the Second Circuit. Phil was a Summer
Associate with Bursor & Fisher prior to joining the firm.
Phil received his Juris Doctor from Fordham University School of Law in 2014,
graduating cum laude. During law school, Phil served as an Articles & Notes Editor for the
Fordham Law Review, and published two articles. In 2011, Phil graduated cum laude from
Fordham University with a B.A. in Economics.
Selected Published Decisions:
Kolebuck-Utz v. Whitepages Inc., 2021 WL 157219 (W.D. Wash. Apr. 22, 2021), denying
defendant’s motion to dismiss for alleged violations of Ohio’s Right to Publicity Law.
Bergeron v. Rochester Institute of Technology, 2020 WL 7486682 (W.D.N.Y. Dec. 18, 2020),
denying university’s motion to dismiss for failure to refund tuition and fees for the Spring 2020
semester in light of the COVID-19 pandemic.
Porter v. NBTY, Inc., 2019 WL 5694312 (N.D. Ill. Nov. 4, 2019), denying supplement
manufacturer’s motion for summary judgment on consumers’ allegations of false advertising
relating to whey protein content.
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Boelter v. Hearst Communications, Inc., 269 F. Supp. 3d 172 (S.D.N.Y. 2017), granting
plaintiff’s motion for partial summary judgment on state privacy law violations in putative class
action.
Boelter v. Advance Magazine Publishers Inc., 210 F. Supp. 3d 579 (S.D.N.Y. 2016), denying
publisher’s motion to dismiss its subscriber’s allegations of state privacy law violations in
putative class action.
Selected Class Settlements:
Edwards v. Hearst Communications, Inc., Case No. 15-cv-09279-AT (S.D.N.Y. 2019) – final
approval granted for $50 million class settlement to resolve claims of magazine subscribers for
alleged statutory privacy violations.
Moeller v. Advance Magazine Publishers, Inc. d/b/a Condé Nast, Case No. 15-cv-05671-NRB
(S.D.N.Y. 2019) – final approval granted for $13.75 million class settlement to resolve claims of
magazine subscribers for alleged statutory privacy violations.
Gregorio v. Premier Nutrition Corp., Case No. 17-cv-05987-AT (S.D.N.Y. 2019) – final
approval granted for $9 million class settlement to resolve claims of protein shake purchasers for
alleged false advertising.
Ruppel v. Consumers Union of United States, Inc., Case No. 16-cv-02444-KMK (S.D.N.Y.
2018) – final approval granted for $16.375 million class settlement to resolve claims of magazine
subscribers for alleged statutory privacy violations.
Taylor v. Trusted Media Brands, Inc., Case No. 16-cv-01812-KMK (S.D.N.Y. 2018) – final
approval granted for $8.225 million class settlement to resolve claims of magazine subscribers
for alleged statutory privacy violations.
Moeller v. American Media, Inc., Case No. 16-cv-11367-JEL (E.D. Mich. 2017) – final approval
granted for $7.6 million class settlement to resolve claims of magazine subscribers for alleged
statutory privacy violations.
SARAH N. WESTCOT
Sarah N. Westcot is a Partner with Bursor & Fisher, P.A. Ms. Westcot focuses her
practice on complex business litigation, consumer class actions, and employment law disputes.
She has represented clients in a wide array of civil litigation, and has substantial trial and
appellate experience.
Ms. Westcot served as trial counsel in Ayyad v. Sprint Spectrum L.P., where Bursor &
Fisher won a jury verdict defeating Sprint’s $1.06 billion counterclaim and securing the class’s
recovery of more than $275 million in cash and debt relief.
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Ms. Westcot also has significant experience in high-profile, multi-district litigations. She
currently serves on the Plaintiffs’ Steering Committee in In re Zantac (Ranitidine) Products
Liability Litigation, MDL No. 2924 (S.D. Florida).
Ms. Westcot is admitted to the State Bars of California and Florida, and is a member of
the bars of the United States District Courts for the Northern, Central, Southern, and Eastern
Districts of California and the Southern and Middle Districts of Florida.
Ms. Westcot received her Juris Doctor from the University of Notre Dame Law School in
2009. During law school, Ms. Westcot was a law clerk with the Cook County State’s Attorney’s
Office in Chicago and the Santa Clara County District Attorney’s Office in San Jose, CA. She
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Rosalinda Gandara, et al. Plaintiffs,
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Nestle Purina PetCare Company, et al., Defendants.
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Chicago, IL, Bruce Edward Newman, Brown, Paindiris &
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Group, Oakland, CA, for Plaintiffs.
Miranda L. Berge, Edward Desmond Hogan, Hogan Lovells
US LLP, Craig A. Hoover, Hogan & Hartson, Washington,
DC, Richard George Douglass, Stephen Novack, Novack and
Macey LLP, Jeffrey W. Gunn, Morris & Stella, Chicago, IL,
for Defendants.

ORDER APPROVING CLASS ACTION
SETTLEMENT, CERTIFYING SETTLEMENT CLASS
AND DIRECTING ENTRY OF FINAL JUDGMENT
The Honorable Robert W. Gettleman, United States District
Judge
*1 A hearing having been held before this Court on June
23, 2015, pursuant to the Court's Order Granting Preliminary
Approval of Class Action Settlement, Approval of Proposed
Form of Notice, and Preliminary Certification of Settlement

Class (the “Preliminary Approval Order”) of October 28,
2014, upon a Stipulation of Class Action Settlement dated
May 28, 2014, and amended on October 28, 2014 (“the
Agreement”), entered in relation to the above-captioned
litigation (the “Actions”); it appearing that due notice of said
hearing has been given in accordance with the Preliminary
Approval Order and that said notice was adequate and
sufficient and in accordance with the Court's Preliminary
Approval Order; the represented parties having appeared by
their attorneys of record; an opportunity to be heard having
been given to all other persons desiring to be heard as
provided in the notice; and having considered the terms of the
proposed Settlement as set forth in the Agreement, a copy of
which has been submitted to the Court, and having reviewed
and considered the applications of Plaintiffs' Counsel for an
award of attorneys' fees and expenses, and having considered
all of the submissions and arguments with respect to the
Settlement, the Court makes the following FINDINGS:
A. This Court has jurisdiction over the subject matter of the
Action pursuant to 28 U.S.C. § 1332, and all acts within the
Action, and over all the parties to the Action, and all members
of the Settlement Class.
B. This Final Judgment and Order of Dismissal incorporates
herein and makes a part hereof, the Agreement, including the
Exhibits thereto. Unless otherwise provided herein, the terms
defined in the Agreement shall have the same meanings for
purposes of this Final Judgment and Order of Dismissal.
C. Notice to the Settlement Class and other potentially
interested parties has been provided in accordance with the
notice requirements specified by the Court in the Preliminary
Approval Order. Such notice fully and accurately informed
the Settlement Class members of all material elements of
the proposed Settlement and of their opportunity to object
or comment thereon or to exclude themselves from the
Settlement; provided Settlement Class Members adequate
instructions and a variety of means to obtain additional
information; was the best notice practicable under the
circumstances; was valid, due, and sufficient notice to all
Settlement Class members; and complied fully with the laws
of the State of Illinois, Federal Rules of Civil Procedure, the
United States Constitution, due process, and other applicable
law.
D. A full opportunity was afforded to the Settlement Class
Members to participate in, comment on, Opt Out and/or object
to the Settlement, notice, and claims procedure. A list of those
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Members of the Settlement Class who have timely elected to
Opt Out of the Settlement and the Settlement Class and who
therefore are not bound by the Settlement, the provisions of
the Settlement Agreement, this Order, and the Judgment to
be entered by the Clerk of Court hereon, has been submitted
to the Court as an exhibit to the declaration of the Claims
Administrator filed on April 24, 2015, and incorporated by
reference. (Doc. 220-1, PageID 3952.) All other members of
the Settlement Class (as permanently certified below) shall
be subject to the all of the provisions of the Settlement, this
Order, and the Judgment to be entered by the Clerk of Court.

all Defendants and that entry of the Judgment to that effect, as
directed below, is warranted under Rule 54(b) of the Federal
Rules of Civil Procedure.

*2 E. The Court has held a hearing to consider the fairness,
reasonableness, and adequacy of the Settlement, has been
advised of any and all objections to the Settlement, and has
given fair consideration to such objections.

1. Based on the record before the Court, including all
submissions in support of the Agreement, objections, and
responses thereto, as well as the Settlement set forth in the
Agreement, this Court finds that the applicable requirements

F. The Settlement, as provided for in the Agreement, is in all
respects fair, reasonable, adequate, and proper and in the best
interests of the Settlement Class. In reaching this conclusion,
the Court has considered a number of factors, including: (1)
the complexity, expense, and likely duration of the litigation;
(2) the reaction of the Settlement Class to the settlement;
(3) the stage of the proceedings; (4) the risks of establishing
liability; (5) the risks of establishing damages; (6) the risks of
maintaining the class action through the trial; (7) the ability
of the Defendants to withstand a greater judgment; (8) the
range of reasonableness of the Settlement Fund in light of the
best possible recovery; and (9) the range of reasonableness of
the Settlement Fund to a possible recovery in light of all the
attendant risks of litigation. See Isby v. Bayh, 75 F.3d 1191,
1199 (7th Cir. 1996).
G. The bar order provision of this Order, which prohibits
the assertion of claims against the Released Parties, as set
forth below, is a condition of the Settlement and a significant
component of the consideration afforded to the Released
Entities in the Settlement, and that provision is reasonable
under the circumstances.
H. The dismissal with prejudice and entry of Judgment
contemplated by the Agreement and this Order will dispose
of all of the claims at issue by the Class Representatives
and all Settlement Class Members against all Defendants,
provided that the claims of those Settlement Class Members
who elected to opt out of the Settlement Class are dismissed
without prejudice. The Court finds that there is no just reason
for the delay in entering judgment in the form attached hereto
(the “Judgment”) dismissing the Actions with prejudice as to

On the basis of the foregoing findings and the submissions
and proceedings referred to above, NOW THEREFORE, IT
IS HEREBY ORDERED ADJUDGED AND DECREED:

Certification of the Settlement Class
and Approval of the Settlement

of
Federal Rule of Civil Procedure 23 have been satisfied
with respect to the Settlement Class and the proposed
Settlement. The Settlement Class is certified under the
applicable provisions of
Federal Rule of Civil Procedure
23(a) and 23(b)(3). Specifically, this Court finds that, with
regard to the proposed Settlement Class,
Rule 23(a) is
satisfied in that (1) the Settlement Class, as defined below, is
so numerous that joinder of all members is impracticable; (2)
there are questions of law and fact common to members of
the Settlement Class; (3) Plaintiffs' claims are typical of the
claims of members of the Settlement Class; and (4) Settlement
Class Counsel and the Class Representatives have fairly and
adequately protected the interests of the Settlement Class. 1
Furthermore, with regard to the proposed Settlement Class,
Rule 23(b)(3) is satisfied in that issues of law and fact that
are common to the Settlement Class predominate over those
affecting individual Settlement Class members and a class
action is the superior method to adjudicate these claims. The
Actions are permanently certified as a class action on behalf
of the following persons (the “Settlement Class”):

*3 All persons and entities who
purchased, used or obtained, or whose
pets used or consumed a Dog Treat
Product. The Settlement Class does not
include Released Entities, as well as
any judicial officer presiding over the
Actions, or their immediate families.
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Dog Treat Products means any dog treat product imported
from China or dog treat product containing any ingredient
imported from China and sold under the “Waggin' Train”
and “Canyon Creek Ranch” brand names, including the Dog
Treat Products listed in Exhibit 2 to the Agreement. This
certification is for settlement purposes only and shall not
constitute, nor be construed as, an admission on the part of the
Defendants that the Actions, or any other proposed or certified
class action, is appropriate for any other purpose, including,
without limitation, for trial class treatment. Entry of this
Order is without prejudice to the rights of Defendants to (a)
oppose certification in the Actions, and seek decertification or
modification of the Settlement Class as certified, should the
Settlement not be approved or implemented for any reason;
or (b) terminate the Agreement as provided in the Agreement.
The persons identified on the list submitted to the Court as
having timely and properly opted out from the Settlement
and the Settlement Class (Doc. 220-1, PageID 3952) are
hereby excluded from the Settlement Class and they shall not
be entitled to any of the monetary benefits afforded to the
Settlement Class under the Agreement.
2. For purposes of the Settlement only, the Class
Representatives are certified as representatives of the Class
and Plaintiffs' Counsel is appointed counsel to the Settlement
Class. The Court concludes that Plaintiffs' Counsel and the
Class Representatives have fairly and adequately represented
the Settlement Class with respect to the Settlement and the
Agreement.
3. Notwithstanding the certification of the foregoing
Settlement Class and appointment of Class Representatives
for purposes of effecting the Settlement, if this Order
is reversed on appeal or the Agreement is terminated
in accordance with the provisions of the Agreement,
the foregoing certification of the Settlement Class and
appointment of Class Representatives shall be void and of
no further effect and the parties to the Settlement shall be
returned to the status each occupied before entry of the
Preliminary Approval Order, without prejudice to any legal
argument that any of the parties to the Agreement might have
asserted but for the Agreement.
4. Pursuant to
Federal Rule of Civil Procedure 23(e),
the Court grants final approval to the Settlement and has
found that the Settlement, including the plan for allocation
of the net Settlement Fund to Settlement Class Members
that make timely and valid claims for reimbursement, is fair,

reasonable and adequate, and in the best interests of the
Settlement Class as a whole. Accordingly, the Court hereby
directs that the Settlement be effected in accordance with the
terms and provisions of the Agreement, as well as the terms
and provisions hereof.

Release and Injunctions Against Released Claims
*4 5. It is hereby ordered that the Releases as set forth in
the Agreement shall have full force and effect. Consequently,
by entry of this Order and Judgment, each Settlement
Class member shall, as set forth below, be deemed to have
fully released, waived, relinquished, and discharged, to the
fullest extent permitted by law, all Released Claims that the
Settlement Class members may have against the Released
Parties. This Court is advised (per Docs. 226 and 226-1) that
a settlement for a class of Missouri consumers was finally
approved on June 2, 2015 in Curts v. Waggin' Train LLC et
al., No. 1316-CV02706-01 (Jackson Co. (Mo.) Cir. Ct.). Class
members in both cases could have made a claim in Curts, a
claim under this Settlement, or both.
6. “Released Claims” are all claims, demands, actions, suits,
and/or causes of action arising on or before the Effective
Date that have been brought or could have been brought, are
currently pending or were pending, or are ever brought in
the future, by any Settlement Class Member against Nestle
Purina, Waggin' Train, or any Released Entity, in any forum
in the United States (including any forum in which a United
States Court sits), whether known or unknown, suspected
and unsuspected, ripe and contingent, asserted or unasserted,
under or pursuant to any statute, regulation, common law
or equity, that relate in any way, directly or indirectly,
to products, facts, acts, events, transactions, occurrences,
courses of conduct, representations, omissions, circumstances
or other matters referenced in any claim raised or that could
have been raised by any Settlement Class Member in the
Actions. For purposes of the Agreement, “Released Claims”
do not include any personal injury claims arising from human
consumption of the Dog Treat Products, or for any claims for
breach of the Agreement, nor any claims, demands, actions,
suits, or causes of action that have been brought, could have
been brought, or are brought in the future by any Defendant
or Released Entity against any other Defendant or Released
Entity, for indemnity.
7. “Released Entities” means Defendants and any and all
entities and individuals that are alleged to have handled,
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distributed, purchased for resale and/or redistribution,
supplied, manufactured and/or sold or offered for sale any
Dog Treat Products, including but not limited to each of the
retailers mentioned in any of the pleadings filed in the Actions
(Wal-Mart Stores, Inc. dba Sam's Club; PetSmart, Inc.; Target
Corporation; Costco Wholesale Corporation; CVS Caremark
Corporation dba Caremark Advanced Technology Pharmacy,
LLC and CVS Pharmacy, Inc.; Walgreen Company; Pet
Supplies Plus of Connecticut XI, LLC; Rite Aid Corporation;
BJ's Wholesale Club, Inc.; and Stater Bros. Markets, Inc.),
as well as their respective insurers, parent companies,
subsidiaries, affiliates, and all of their respective franchisees,
and the officers, directors, trustees, shareholders, unit holders,
partners, governors, managers, employees, agents, assignees,
successors and heirs, members, and all individuals and
entities subject to potential liability by or through the actions
or inactions of any of the foregoing and all individuals
or entities who, by or through their actions or inactions
potentially subject any of the foregoing to liability any and all
of them. The inclusion of any entity that is not a Party to the
Agreement in the foregoing list of Released Entities shall not
constitute a waiver of any defenses any such entity has as to
improper service or lack of personal jurisdiction.

an allegation that an action taken by the Released Entities,
which is in compliance with the provisions of the Agreement,
violates any legal right of any Settlement Class Member; and

8. All Releasing Parties are permanently enjoined from:

10. Upon entry of this Order and Judgment, each of the
Released Entities shall be deemed to have fully, finally, and
forever released, discharged, and extinguished all Plaintiffs,
Plaintiffs' Counsel, and all members of the Settlement Class,
and their respective present and former parents, subsidiaries,
divisions, and affiliates, the present and former partners,
employees, officers and directors of each of them, the present
and former attorneys, accountants, experts, consultants,
insurers, and agents, members, and all individuals and entities
subject to potential liability by or through the actions or
inactions of any of the foregoing and all individuals or entities
who, by or through their actions or inactions potentially
subject any of the foregoing and to liability any and all
of them, each of the foregoing solely in their capacity as
such, and the ancestors, spouses, descendants, predecessors,
successors, heirs, and assigns of each, from all claims based
upon or arising out of the institution, prosecution, assertion,
settlement, or resolution of the Actions or the Released
Claims; provided, however, that such release does not include
claims for breach of the Agreement, nor does it include all
claims, rights or causes of action or liabilities whatsoever
related to the enforcement of the Settlement, including,
without limitation, any of the terms of the Agreement or
orders or judgments issued in connection with the Settlement.

(A) Filing, commencing, prosecuting, continuing,
maintaining, intervening in, participating in (as class
members or otherwise), or receiving any benefits from any
lawsuit, arbitration, administrative or regulatory proceeding
or order in any jurisdiction based on any or all Released
Claims against one or more Released Entities or against any
person or entity who may claim over against any Released
Entity for contribution or indemnity;
*5 (B) Instituting, continuing, maintaining, organizing class
members in, or joining with class members in, intervening
in, or receiving any benefits from any action or arbitration,
including but not limited to a purported class action, in any
jurisdiction, against one or more Released Entities, or against
any person or entity who may claim over against any Released
Entity for contribution or indemnity, based on, involving,
or incorporating, directly or indirectly, any or all Released
Claims;
(C) Filing, commencing, prosecuting, intervening in,
participating in (as class members or otherwise), or receiving
any benefits from any lawsuit, arbitration, administrative or
regulatory proceeding, or order in any jurisdiction based on

(D) Filing, commencing, prosecuting, continuing,
maintaining, intervening in, participating in (as class
representatives, members or otherwise), or receiving any
benefits from any lawsuit, arbitration, administrative or
regulatory proceeding or order in any jurisdiction based upon
or related to any Released Claim against any person or entity
who is, has been, could have been, or could be alleged
to be a joint-tortfeasor, co-tortfeasor, co-conspirator, or coobligor with any Released Entity based upon or related to any
Released Claim.
9. In addition to the above, the Releasing Parties and
each of them are deemed to have agreed and covenanted
not to sue or prosecute, institute or cooperate in the
institution, commencement, filing or prosecution of any suit
or proceeding in any forum against any Released Entity, or
against any other person or entity who may claim contribution
or indemnity from or against any Released Entity, based upon
or related to any Released Claim.
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11. In addition to the Release provided in Paragraph 6, upon
entry of this Order and Judgment, each of the Releasing
Entities shall be deemed to have fully, finally, and forever
released, discharged, extinguished, all Defendants and any
entity formerly named as a defendant in the Actions,
Defendants' Counsel, their respective present and former
parents, subsidiaries, divisions, and affiliates, the present
and former partners, employees, officers and directors of
each of them, the present and former attorneys, accountants,
experts, consultants, insurers, and agents, members, and all
individuals and entities subject to potential liability by or
through the actions or inactions of any of the foregoing and
all individuals or entities who, by or through their actions or
inactions potentially subject any of the foregoing to liability
any and all of them, each of the foregoing solely in their
capacity as such, and the predecessors, successors, heirs, and
assigns of each, from all claims based upon or arising out
of the institution, prosecution, assertion, defense, settlement,
and/or resolution of the Actions or the Released Claims;
provided, however, that such release does not include claims
for breach of this Agreement, nor does it include all claims,
rights or causes of action or liabilities whatsoever related
to the enforcement of the Settlement, including, without
limitation, any of the terms of the Agreement or orders
or judgments issued by the Court in connection with the
Settlement.
*6 12. With respect to all Released Claims, the Releasing
Parties and each of them agree that they are expressly waiving
and relinquishing, to the fullest extent permitted by federal
law, state law, foreign law or principles of common law, any
rights that may have the effect of limiting the releases set forth
in that paragraph. The agreement reflected in this paragraph
shall include a waiver of any rights pursuant to Section 1542
of the California Civil Code and any similar, comparable
or equivalent provision. California Civil Code Section 1542
provides:

A GENERAL RELEASE DOES NOT
EXTEND TO CLAIMS WHICH
THE CREDITOR DOES NOT
KNOW OR SUSPECT TO EXIST
IN HIS OR HER FAVOR AT
THE TIME OF EXECUTING THE
RELEASE, WHICH IF KNOWN
BY HIM OR HER MUST HAVE
MATERIALLY AFFECTED HIS OR

HER SETTLEMENT WITH THE
DEBTOR.

Notwithstanding Section 1542 of the California Civil Code,
or any other statute or rule of law of similar effect, the
Agreement shall be given full force and effect according
to each and all of its expressed terms and provisions,
including those related to any unknown or unsuspected
claims, liabilities, demands, or causes of action which are
based on, arise from or are in any way connected with, the
Actions. All Parties to the Agreement, and each of them, may
hereafter discover claims or facts in addition to or different
from those which they now know or believe to exist with
respect to the subject matter of the releases that, if known
or suspected at the time of executing the releases, may have
materially affected the settlement reflected in the Agreement.
Nevertheless, all Parties to the Agreement are held to have
waived any right, claim or cause of action that might arise
as a result of such different or additional claims or facts.
All Parties to the Agreement are held to have been advised
specifically by their legal counsel of the effect of this waiver,
and they expressly acknowledge that they understand the
significance and consequence of this expressed waiver of
California Civil Code § 1542 and any similar, comparable or
equivalent provision.
13. If any Releasing Party sues any Released Entity for any
of the Released Claims, the sued Released Entity shall, in
addition to any and all other remedies, recover his, her or
its reasonable costs and attorneys' fees incurred in defending
such suit and/or in seeking to enforce the injunctions in
this Section and in the Court's Preliminary Approval Order
and Final Approval Order, provided that: (1) the Court
determines that the action is brought by a Releasing Party
against a Released Entity and asserts Released Claims; (2) the
sued Released Entities first give written notice via email or
overnight mail (with delivery tracking available), along with
a copy of the Agreement, the Court's signed Final Approval
Order and Judgment, and the Long-Form Notice, notifying
the suing Releasing Party or their counsel that he/she/it is
suing for Released Claims, and give the Releasing Party
fourteen (14) calendar days from the date of receipt within
which to dismiss the Released Claims (the “Cure Period”);
and (3) the Cure Period has lapsed. Nothing in this section,
however, shall prohibit a Releasing Party from seeking a
dismissal and/or moving the Court to enforce the injunctions
in its Preliminary Approval Order or Final Approval Orders
before the lapse of the Cure Period. In no event will a Released
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Entity be entitled to an award of attorneys' fees or costs from
an unrepresented or pro se Releasing Party by force of and
under Section V.H of the Agreement.

Application for Attorneys' Fees
*7 14. Having read, heard, and considered the pleadings,
declarations, exhibits submitted in connection with Plaintiffs'
Counsel's Application for Award of Attorneys' Fees and
Expenses, finding that the requested attorneys' fees and
expenses are reasonable and supported and that Plaintiffs'
Counsel are awarded $2,145,000 in attorneys' fees and
expenses in the amount of $100,000, plus interest earned
on both amounts, to be allocated in the discretion of
Co-Lead Class Counsel. In addition, each of the Class
Representatives is awarded $5,000 for his or her service to
the Settlement Class. Such fees and expenses shall be paid in
accordance with the Agreement, specifically Sections VII.C
and D thereof, which terms, conditions and obligations are
incorporated herein.
15. The Court finds that the amount of fees awarded is fair
and reasonable under the “percentage of recovery” method
considering, among other things, that:
(a) the requested fee is consistent with percentage fees
negotiated in the private method for legal services;
(b) the contingent nature of the Actions favors a fee award of
33%;
(c) the Settlement Fund of $6,500,000 and the Quality
Control, Assurance and Communication were not likely at the
outset of the Actions;
(d) the awarded fee is in accord with Seventh Circuit authority
and consistent with empirical data regarding fee awards in
cases of this size;
(e) the quality legal services provided by Plaintiffs' Counsel
produced the settlement;
(f) the stakes of the litigation favor the fee awarded; and
(g) the reaction of the Settlement Class to the fee request
supports the fee awarded.

16. The effectiveness of this Order and Final Judgment
and the obligations of Plaintiffs and Defendants under the
Settlement shall not be conditioned upon or subject to the
resolution of any appeal from this Order and Final Judgment
that relates solely to the issue of Plaintiffs' Counsel's
application for an award of attorneys' fees and expenses.

Other Provisions
17. Neither this Order, the Agreement nor any provision
therein, nor any negotiations, statements, communications or
proceedings in connection therewith, including the Court's
certification of the Settlement Class and appointment of Class
Representatives for settlement purposes only, shall be offered
or received as, construed as, or be deemed to be evidence
of, an admission or concession on the part of any of the
Class Representatives, Plaintiffs' Counsel, any members of
the Settlement Class, any Released Entity, or any other Person
of any liability or wrongdoing by them, or that the claims
and defenses that have been, or could have been, asserted
in the Actions are or are not meritorious, or that Class
Representatives, any member of the Settlement Class or any
other person has or has not suffered any damage; provided,
however, that the Agreement, this Order and the Judgment to
be entered thereon may be filed in any action by any Released
Entity seeking to enforce the Agreement or the Judgment by
injunctive or other relief, or to assert defenses including, but
not limited to, res judicata, collateral estoppel, release, good
faith settlement, judgment bar or reduction or any theory of
claim preclusion or issue preclusion or similar defense or
counterclaim. The terms of the Agreement and of this Order
and the Judgment shall be forever binding on, and shall have
res judicata and preclusive effect in, all pending and future
lawsuits or other proceedings that are subject to the Release
and other prohibitions that are set forth in paragraphs 6, 8, 9,
10 and 11 of this Order that are maintained by, or on behalf
of, the Releasing Parties or any other Person subject to the
provisions of this Order.
18. In the event that the Effective Date cannot occur or the
Agreement is canceled or terminated in accordance with the
terms and provisions of the Agreement, then this Order and
the Judgment shall be rendered null and void and be vacated
and all orders entered in connection therewith by this Court
shall be rendered null and void.
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*8 19. Without further order of the Court, the Parties may
agree in writing to reasonable extensions of time to carry out
any of the provisions of the Stipulation.
20. In no event shall any balance of the Settlement Fund
revert to Defendants. At such time as all valid Claims properly
payable pursuant to the provisions of the Agreement are paid
in full from the Settlement Fund by the Claims Administrator,
if there is any balance remaining in the Settlement Fund
after 180 days after the last check is issued, the Claims
Administrator shall, if feasible, distribute such balance by
way of pro rata payments to Settlement Class Members who
submitted valid claims and who cashed their checks in an
equitable and economical fashion. Thereafter, if any balance
remains, the Claims Administrator shall remit that balance
in equal amounts to the following charitable or non-profit
organizations: UC Davis School of Veterinary Medicine and
North Shore Animal League.

Entry of Judgment; Continuing Jurisdiction
21. The Parties to the Agreement are hereby authorized and
directed to comply with and to consummate the Agreement
in accordance with its terms and provisions, and the Clerk of
the Court is directed to enter and docket the Judgment in the
form attached to this Order dismissing the Actions (and any
and all claims asserted herein at any time) in its entirety, as
to all Defendants, with prejudice and without leave to amend,
where such dismissal shall constitute a final judgment on the
merits to which the principles of res judicata shall apply to the
fullest extent of the law as to the Released Entities identified
in the Agreement and herein, with each Party to bear his/
her/its own costs and attorneys' fees (except as otherwise
expressly provided herein).

22. Without affecting the finality of this Judgment, this
Court shall retain exclusive and continuing jurisdiction over
this action and the Parties, including all Settlement Class
Members and Releasing Parties, for purposes of supervising,
administering, implementing, enforcing, and interpreting the
Settlement and the claims process thereunder; any application
for attorneys' fees, expenses, and costs related to the
Agreement; all proceedings related to the Agreement both
before and after the Final Approval becomes final and is no
longer subject to appeal; and over enforcement of the Final
Approval Order and Judgment, including but not limited to
the injunctions described in Paragraph 8.
SO ORDERED this 23rd day of June, 2015.

JUDGMENT DISMISSING ALL
DEFENDANTS WITH PREJUDICE
In accordance with, and for the reasons set forth in, the
Order Approving the Class Action Settlement, Certifying
Settlement Class and Directing Entry of Final Judgment,
entered on June 23, 2015, all claims against all Defendants
named in the above-captioned actions are dismissed with
prejudice as to the Class Representatives and as to all
Settlement Class Members pursuant to Rule 54(b) of the
Federal Rules of Civil Procedure, provided that the claims of
those Settlement Class Members who elected to opt out of the
Settlement Class are dismissed without prejudice.
THOMAS G. BRUTON
Clerk of Court
All Citations
Not Reported in Fed. Supp., 2015 WL 10892070

Footnotes
1

The Court notes that because certification is for settlement purposes only, and not for litigation purposes, the
Court need not consider whether the case, if tried, would present intractable manageability problems.

End of Document
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United States District Court, N.D. Illinois, Eastern Division.
Lori COWEN, et al., Plaintiff,
v.
LENNY & LARRY'S, INC., Defendant.
Case No. 1:17-CV-01530
|
Signed 05/02/2019
Attorneys and Law Firms
Edward A. Wallace, Andrew Douglas Welker, Mark Richard
Miller, Tyler J. Story, Wexler Wallace LLP, Chicago, IL, Nick
Suciu, III, Barbat, Mansour & Suciu PLLC, Bloomfield Hills,
MI, Karin Ruth Leavitt, Pro Hac Vice, Kathryn S. Marshall,
Pro Hac Vice, Steve K. Wasserman, Pro Hac Vice, Wasserman
Law Group, Tarzana, CA, for Plaintiffs Lori Cowen, Rochelle
Ibarrola.
Andrew Douglas Welker, Tyler J. Story, Edward A. Wallace,
Wexler Wallace LLP, Chicago, IL, for Plaintiff Ava Adames.
Andrew Douglas Welker, Tyler J. Story, Wexler Wallace LLP,
Chicago, IL, for Plaintiffs Amanda Wells, Barbara Whalen.
David M. Schultz, Todd Philip Stelter, Hinshaw & Culbertson
LLP, Andrew R. DeVooght, Loeb & Loeb LLP, Chicago, IL,
Robert Leslie Wallan, Pro Hac Vice, Ryan Joseph Vanderford,
Pro Hac Vice, Kimberly L. Buffington, Pillsbury Winthrop
Shaw Pittman LLP, Los Angeles, CA, for Defendant.

[PROPOSED] ORDER GRANTING
AMENDED MOTION FOR ATTORNEYS'
FEES, COSTS, AND SERVICE AWARDS
Robert W. Gettleman, United States District Judge
*1 Upon considering the Amended Motion for Attorneys'
Fees, Costs, and Service Awards seeking approval of
attorneys' fees in the amount of $410,101.38, reimbursement
of litigation expenses totaling $37,398.62, and payment
of service awards to the named Plaintiffs in the amount
of $1,500 each, the Settlement Agreement (“Original

Settlement,” on file with the Court as Appendix 1 to the
Memorandum in Support of Preliminary Approval of Class
Action Settlement (Dkt. 94)), the Amendment to Settlement
Agreement (“Amended Settlement,” filed as Appendix 2 to
the Memorandum in Support of Final Approval of Class
Action Settlement), and the memorandum and exhibits
submitted in support of this motion, and on considering the
record of these proceedings, the representations, argument,
and recommendation of counsel, and the requirements of law
at a hearing held on the 2nd of May 2019,
IT IS HEREBY ORDERED, ADJUDGED, AND
DECREED that the motion is GRANTED.
1. The Court has jurisdiction over the subject matter and
parties to this proceeding pursuant to
1332.

28 U.S.C. §

2. Venue is proper in this District.
3. Capitalized terms shall have the meaning given in the
Original Settlement unless otherwise modified in the
Amended Settlement.
4. In light of the length and complexity of this litigation,
the work performed by Class Counsel, as well as the
successful outcome for the Settlement Class, this Court
finds the requested attorneys' fees and costs to be fair and
reasonable.
5. The Amended Settlement provides a benefit to
the Settlement Class of $1,189,867.17 comprised of
$889,867.17 in cash and $300,000 in free The Complete
Cookies at retail value.
6. The relief provided to the Settlement Class is meaningful
and adequately addresses the alleged problem.
7. Following an agreement on the Amended Settlement's
material terms, the parties negotiated and agreed upon
attorneys' fees and costs. Defendant has agreed to pay
attorneys' fees, expenses, and named Plaintiff incentive
awards, subject to Court approval, up to four-hundredand-fifty-five-thousand dollars ($455,000), with any
remaining amount not so awarded by the Court to be
distributed on a pro rata basis to cash claimants. Class
Counsel requested approval of $410,101.38 in attorneys'
fees and $37,398.62 in out-of-pocket expenses. The
effectiveness of the Amended Settlement and the
releases are not contingent upon the Court's approval
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of attorneys' fees or the amount of the attorneys' fees
approved by the Court.
8. Additionally, as part of the Amended Settlement,
Defendant has agreed to pay a service award to each
named Plaintiff, subject to Court approval, in an amount
up to $1,500 each, for a total of $7,500.
9. The Settlement Class reaction to the settlement has
been overwhelmingly positive. As of the deadline for
claims submissions, the Claims Administrator received
66,647 valid claim forms. Additionally, as of the January
29, 2019 deadline for objections to the settlement and
requests to be excluded from the Original Settlement,
there were only two objections and twenty-two requests
for exclusion. These objections represent only a small
percentage of the Settlement Class Members to receive
direct notice of the Original Settlement.
*2 10. The Court finds all the objections relating to the
proposed award of attorneys' fees and costs to be without
merit, and hereby overrules all such objections.
11. Given that the Amended Settlement provides for
an aggregate amount of $1,644,867.17 to be divided
between the Settlement Class and Class Counsel, 1
the Court finds the percentage-of-recovery method to
be the most appropriate and equitable method for
measuring the reasonableness of attorneys' fees under
the circumstances in this case.
12. The requested 26% of the aggregate amount to
be divided between the Settlement Class and Class
Counsel, after subtracting Class Counsel's request for
expenses and named Plaintiff incentive awards, 2 is
reasonable and consistent with the amount courts in
this Circuit typically award under the percentage-ofrecovery method.
13. The Court also finds that Class Counsel's fee request
is supported by a lodestar cross-check. The Court has
reviewed Class Counsel's submissions and finds that
their hours are reasonable. Class Counsel was required
to expend significant time and resources to litigate the
case and achieve a favorable outcome. Class Counsel
developed the legal and factual claims in the case
and opposed Defendant's motions to dismiss and to
strike the class allegations. The parties also engaged
in preliminary fact discovery, attended mediation with
a retired federal judge, and engaged in arm's-length

settlement negotiations over the course of several
months. All this work was necessary to achieve the
successful result that was ultimately obtained for the
Settlement Class. In addition, given the needs of the case,
Class Counsel efficiently staffed this matter.
14. Class Counsel's hourly rates are also reasonable. The
rates identified by Barbat, Mansour & Suciu PLLC,
Wasserman Law Group, and Wexler Wallace LLP are
the same rates they charge to fee-paying clients in noncontingent matters and/or class action matters. The firms'
customary rates have also been approved by courts in
class actions throughout the country. Finally, courts in
this Circuit have approved hourly rates equal to or
greater than those identified here.
15. Accordingly, this Court finds that Class Counsel's
reported lodestar of $833,336.10 is reasonable. As such,
Class Counsel's request for approval of $410,101.38 in
attorneys' fees represents only 49% of their lodestar and
is reasonable. Class Counsel is awarded $410,101.38 in
attorneys' fees.
16. The Court also awards Class Counsel $37,398.62 for
their expenses. The expenses for which Class Counsel
seeks reimbursement include laboratory testing for
nutritional content, filing fees, travel, and legal research.
These types of expenses are regularly approved.
The Court further finds the amount requested to be
reasonable.
17. Lastly, each of the named Plaintiffs is awarded a
service award in the amount of $1,500. Their actions,
input, and participation have conferred a significant
benefit on the Settlement Class. These efforts included
assisting in providing information and evidence for the
complaints and otherwise working with Class Counsel
in prosecuting this action. Courts in this circuit have
approved service awards for similar participation. A
$1,500 service award is appropriate.
*3 18. Lenny & Larry's shall pay Class Counsel's
attorneys' fees and expenses, in accordance with
this Order, within thirty (30) business days of Final
Settlement Approval.
19. Lenny & Larry's shall pay the service awards to named
Plaintiffs Lori Cowen, Rochelle Ibarrola, Ava Adames,
Amanda Wells, and Barbara Whalen, in accordance with
this Order, within thirty (30) business days of Final
Settlement Approval.
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All Citations
IT IS SO ORDERED.

Slip Copy, 2019 WL 10892150

Footnotes
1

Calculated as the sum of $889,867.17 for cash claimants, $300,000 in free The Complete Cookies at retail
value, and $455,000 in requested attorneys' fees, expenses, and named Plaintiff incentive awards.

2

“The ratio that is relevant to assessing the reasonableness of the attorneys' fee that the parties agreed to is
the ratio of (1) the fee to (2) the fee plus what the class members received.”
Redman v. Radioshack Corp.,
768 F.3d 622, 630 (7th Cir. 2014). Settlement Class Members and Class Counsel will divide an aggregate
amount of $1,599,968.55 ($410,101.38 in requested attorneys' fees plus $1,189,867.17 in cash and free
product relief). $410,101.38 divided by $1,599,968.55 equals 25.6%.

End of Document

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

3

Deloach v. Philip Morris Companies, Not Reported in F.Supp.2d (2003)
2003 WL 23094907, 2004-1 Trade Cases P 74,244

2003 WL 23094907
United States District Court,
M.D. North Carolina.
D. Lamar DELOACH, William G. Hyman, Hyman
Farms, Inc., Guy W. Hale, James R. Smith,
Houston T. Everett, D. Keith Parrish, Plaintiffs,
v.
PHILIP MORRIS COMPANIES, Incorporated, Philip
Morris USA Inc., Philip Morris International, Inc.,
R.J.R. Nabisco Holdings Corp., R.J. Reynolds Tobacco
Holdings, Inc., R.J. Reynolds Tobacco Company, B.A.T.
Industries, P.L.C., British American Tobacco Company,
Inc., Batus Holdings Incorporated, Brown & Williamson
Tobacco Corporation, Lorillard Tobacco Company,
Loews Corporation, Universal Leaf Tobacco Co., J.P.
Taylor Co., Inc., Southwestern Tobacco Co., Inc.,
Dimon Inc., Standard Commercial Corp., Defendants.
No. 1:00CV01235.
|
Dec. 19, 2003.
Attorneys and Law Firms
Alan M. Wiseman, Joseph A. Ostoyich, Robert F. Ruyak,
Kenneth C. Anderson, Robert L. Green, Jr., Thomas A.
Isaacson, Jason D. Smith, Jennifer A. Zenker, Kristen
McAhren, C. Harris Dague, Howrey, Simon, Arnold &
White, LLP, Washington, DC, James H. Hughes, Hutson,
Hughes & Powell, Durham, NC, Alexander J. Pires, Jr., Ingrid
Hutto, Conlon, Frantz, Phelan & Pires, LLP, Washington,
DC, J. L. Chestnut, Chestnut, Sanders, Sanders & Pettaway,
P.C., Selma, AL, Richard M. Hutson, II, Durham, NC, for
Plaintiffs.
Douglas L. Wald, Daniel R. Waldman, Donna E. Patterson,
Robert J. Jones, Mark R. Merley, Anthony J. Franze, Michael
D. Yeh, Mark J. Montano, Sarah B. Kotler, Arnold & Porter,
Washington, DC, Angela L. Little, Smith Helms Mulliss &
Moore, LLP, Greensboro, NC, David Boies, Boies, Schiller
& Flexner, LLP, Armonk, NY, Donald L. Flexner, Amy J.
Mauser, Boies Schiller & Flexner, Washington, DC, Dixie
Thomas Wells, Smith Moore, L.L.P., Greensboro, NC, James
Donald Cowan, Jr., Lisa Frye Garrison, Smith Moore, L.L.P.,
Raleigh, NC, James H. Hughes, Hutson, Hughes & Powell,
Durham, NC, W. Andrew Copenhaver, Hada V. Haulsee,
Womble, Carlyle, Sandridge & Rice, Winston–Salem, NC,

Robert Harrison Sasser, III, Gwenda Lee Laws, Kurt Douglas
Weaver, Womble, Carlyle, Sandridge & Rice, Raleigh, NC,
Paul A. Kaplan, Womble Carlyle Sandridge & Rice, PLLC,
Washington, DC, William Kearns Davis, James R. Fox,
Stephen Mcdaniel Russell, Troy Douglas Cahill, Bell Davis &
Pitt, P.A., Winston–Salem, NC, Stephen R. Patton, Jeffrey L.
Williams, Jeffrey L. Willian, Kirkland & Ellis, Chicago, IL,
Kenneth N. Bass, Kirkland & Ellis, Washington, DC, James
T. Williams, Jr., Jennifer Van Zant, Brooks, Pierce, Mclendon,
Humphrey & Leonard, Greensboro, NC, Peter J. Kadzik, R.
Bruce Holcomb, Barry J. Fleishman, James Van R. Springer,
Dickstein, Shapiro, Morin & Oshinsky, LLP, Washington,
DC, Irving Scher, August T. Horvath, Weil Gotshal &
Manges, LLP, New York, NY, Harold H. Chen, Orange,
CT, Wade Marvin Smith, Tharrington Smith, Raleigh, NC,
Douglas W. Kenyon, Hunton & Williams, Raleigh, NC, R.
Noel Clinard, Hunton & Williams, Richmond, VA, David
William Long, Poyner & Spruill, L.L.P., Raleigh, NC, Joseph
E. Zeszotarski, Jr., Raleigh, NC, Jeffrey B. Welty, Durham,
NC, for Defendants.

MEMORANDUM OPINION AND ORDER
OSTEEN, J.
I. INTRODUCTION
*1 This class action litigation joined tobacco farmers against
tobacco product manufacturers and others in a cause of
action referred to simply as a conspiracy to violate the
antitrust laws. Essentially, the tobacco farmers contended
and the manufacturers denied that a scheme was devised
and implemented to deny farmers a fair price for their leaf
poundage. The essence of the case theory was such that
emotions on both sides could have reached dangerous levels
and the scent of vindication could have overwhelmed the
aroma of justice.
When the litigation was initiated and assigned, this court
reviewed the pleadings and pondered whether the matter
could be concluded within a decade. Yet, within a relatively
short period, the parties, in the court's view, amazingly,
except for one remaining defendant, have reached accord and
settled their differences. It is worthy of note that there was a
conspicuous absence of acrimony during the proceeding and
in the aftermath of settlement deserving of acknowledgment
by the court.
While this court recognizes that litigation belongs t the
parties, it is undoubtedly true in most cases, and specifically

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

1

Deloach v. Philip Morris Companies, Not Reported in F.Supp.2d (2003)
2003 WL 23094907, 2004-1 Trade Cases P 74,244

in this matter, that lawyers set the tone and degree of
professionalism under which the litigation proceeds. From
prior knowledge of the attorneys chosen by the adversaries
to lead their cause the court expected and now recognizes
the superior professionalism and art of advocacy exhibited
by the lawyers representing Plaintiffs and Defendants. Their
efforts, and to no lesser degree those of the mediator selected
by the parties, have brought this mammoth litigation to a
conclusion in which few, if any, animosities remain among the
settling parties. A remarkable feat! The parties have maturely
and responsibly acquitted themselves and the lawyers have
exemplified the best tradition of the legal profession. As to
the settling parties, the only remaining matter for the court's
decision is the assessment of reasonable attorneys' fees.
The settlement among the consenting parties directed that
Defendants should pay to Plaintiffs $200,000,000.00 in
cash, along with payments totaling $11,800,000.00 for
administration, research, education, and lobbying activities.
Defendants committed to a leaf purchase agreement for the
next 10 years from which Plaintiffs have a right to expect a
potential value in excess of $1,000,000,000.00. The parties
agreed that attorneys' fees for Plaintiffs' Co–Lead Counsel
would not be part of the class settlement fund but would
be separately determined by the court after confirmation of
the settlement. No fund was created for attorneys' fees and
no minimum or maximum limits were agreed upon. It was
agreed that Defendants Philip Morris USA, Lorillard Tobacco
Co., and Brown & Williamson would pay the ordered fees.
The only limitation imposed upon the court was that the fees
should be reasonable. That determination is not a simple one.
One of the most comfortable tools with which lawyers
and judges ply their trade is the certainty enunciated by
precedent. Unfortunately, in this proceeding, we have reached
the stage in which learned courts and articulate legal analysts
have hurled conflicting conclusions upon the usually tranquil
waters of constancy causing rippling and cross currents to the
extent that finding a destination requires great caution and
difficult reckoning. Nevertheless, it is such a journey which
the parties have asked the court to undertake.
*2 In briefs and in arguments, the parties have vigorously
urged their positions. Plaintiffs' Co–Lead Counsel contend
that a reasonable and just amount of $175,000,000.00
should be ordered to cover attorneys' fees and costs, 1
while Defendants urge that a maximum of $30,000,000.00
constitutes an amply reasonable reward. At first glance,
these diverse positions seem staggering, but upon closer

examination there is logic behind each position. Legal
precedent exists upon which to extend coverage for both
positions. Ironically, at times the parties cite the same legal
authority in support of their opposing positions. Further, each
side has proffered its own expert in support of its contentions.
Weighing in for Plaintiffs' Co–Lead Counsel is Professor
Arthur Miller of Harvard Law School and representing
Defendants is Professor George Priest of Yale Law School.
The court recognizes the eminent position of respect occupied
by each, not only from the logic of each affidavit but from
personal, professional knowledge and admiration gained for
these well-known academics. For full disclosure, the court
has heard and enjoyed their remarks at various and separate
functions, none of which involved the subject matter of
the present motion, and the court recognizes each as a
distinguished scholar. Nevertheless, it is striking how these
two learned gentlemen can view the law so differently.
Not surprisingly, Professor Miller disdains the lodestar
methodology in favor of the percentage of value approach for
assessing reasonable attorneys' fees and concludes that the
proper calculation for reasonable attorneys' fees would award
Plaintiffs' Co–Lead Counsel the sum of $175,000,000.00.
To put it another way, Professor Miller opines that such
award would be well within the low limits of a percentage
award. He predicts great conflict should the court attempt
to adopt the lodestar methodology. On the other hand,
Professor Priest, with equal logic, assures us that to
use the percentage calculation would be inappropriate in
absence of a common fund or a pre-litigation agreement
concerning the fees claimed. Professor Priest opines that
to use the percentage method would create a real conflict
between Plaintiffs and their attorneys which the court should
not allow. He then predictably urges that the appropriate
lodestar methodology will set reasonable attorneys' fees at
$22,000,000.00, exclusive of expenses.
It, thus, becomes the court's duty to reconcile, or, at least
consider, these seemingly irreconcilable disparate positions in
order to assess reasonable attorneys' fees.
II. DISCUSSION
In awarding attorneys' fees to Plaintiffs' Co–Lead
Counsel, the Settlement Agreement provides limited
guidance, mandating only that the court award Plaintiffs'
Co–Lead Counsel “their reasonable fees, costs and
expenses.” (Settlement Agreement § 2.3.) Many courts have
confirmed that the touchstone of any award of attorneys' fees
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must be reasonableness. See, e.g., Fischel v. Equitable Life
Assurance Soc'y, 307 F.3d 997, 1007 (9th Cir.2002) (noting
that in awarding fees, “reasonableness is the goal,” and where
a request leads to an unreasonable award, the court has abused
its discretion); In re Fidelity/Micron Sec. Litig., 167 F.3d
735, 737 (1st Cir.1999) (holding that an unreasonable fee
request “must be trimmed back or rejected outright”); Fair
Hous. Council of Greater Wash. v. Landow, 999 F.2d 92, 96
(4th Cir.1993) (allowing “a district court to deny a request
for attorneys' fees in its entirety when the amount of fees
requested by the prevailing party is so outrageously excessive
as to shock the conscience of the court”).
A. Method of Awarding Fees
*3 As previewed above, the court is faced with two methods
for awarding attorneys' fees: the lodestar method and the
percentage of the fund method. Under the lodestar method,
the fee award is based on the reasonable hours expended
multiplied by a reasonable hourly rate. Dennis v. Columbia
Colleton Med. Ctr., Inc., 290 F.3d 639, 652 (4th Cir.2002).
The lodestar method is generally employed in cases that
are based on a fee-shifting statute.

In re General Motors

Corp., 55 F.3d 768, 821 (3d Cir.1995);
Teague v. Bakker,
213 F.Supp.2d 571, 582 (W.D.N.C.2002); Third Circuit Task
Force, Court Awarded Attorney Fees, 108 F.R.D. 237, 250
(1986). In many of these cases, the lodestar method is
preferred because the relief granted is of such small monetary
value that a percentage fee for the attorneys would not provide
adequate compensation. See

Teague, 213 F.Supp.2d at

582 (citing
In re Cendant Corp. PRIDES Litig., 243 F.3d
722, 732 (3d Cir.2001)). Even in non-fee-shifting cases, the
lodestar method may be used where the value of a recovery
is so indeterminate as to impede the use of the percentage
method.

General Motors, 55 F.3d at 821.

The percentage method awards some fraction of the total
recovery as an attorneys' fee, and is generally used in
cases in which a common fund is created. Id.;

Teague,

213 F.Supp.2d at 582 (citing
Cendant Corp., 243 F.3d
at 732). A common fund exists where “the efforts of
counsel have generated a ‘common fund’ from which the
plaintiffs and counsel are to be compensated.”
Petruzzi's,
Inc. v. Darling–Delaware Co., 983 F.Supp. 595, 602
(M.D.Pa.1996); see also Brzonkala v. Morrison, 272 F.3d

688, 691 n. * (4th Cir.2001) (“The ‘common-fund’ doctrine ...
applies, as its name suggests, in cases where an actual
common fund has been created as a consequence of the
litigation.”);
Brewer v. School Bd. of City of Norfolk, 456
F.2d 943, 948 (4th Cir.1972) (allowing for an award of fees
where a plaintiff has maintained a suit that generates a fund in
which others share). In common fund cases, attorneys' fees are
borne not by the defendants, “but by members of the plaintiff
class, who shoulder the burden of paying their own counsel
out of the common fund.”
In re Wash. Pub. Power
Supply Sys. Sec. Litig., 19 F.3d 1291, 1300 (9th Cir.1994). The
theory underlying the percentage method is that if the plaintiff
class did not compensate its attorney, it would be unjustly
enriched.
General Motors, 55 F.3d at 821; Third Circuit
Task Force, 108 F.R.D. at 250.
Plaintiffs' Co–Lead Counsel point out that in the Fourth
Circuit, courts have discretion to choose between the
lodestar method and the percentage method in common fund
cases. See, e.g.,
Teague, 213 F.Supp.2d at 583;
In
re Microstrategy, Inc. Sec. Litig., 172 F.Supp.2d 778, 785–
88 (E.D.Va.2001). The trend, in this circuit and elsewhere,
however, has been to select the percentage method in common
fund cases.
In re Compact Disc Minimum Advertised
Price Antitrust Litig., 216 F.R.D. 197, 215 (D.Me.2003);
Microstrategy, 172 F.Supp.2d at 787;
In re Vitamins
Antitrust Litig., Misc. No. 99–197, MDL No. 1285, 2001
WL 34312839, at *3 (D.D.C. July 16, 2001). This trend,
however, is largely inapposite in the present case because
no common fund has been created. Under the settlement
agreement, any award of fees by the court will not come out of
Plaintiffs' recovery, but directly from Defendants. (Settlement
Agreement § 2.3.)
*4 Plaintiffs' Co–Lead Counsel suggest instead that this
case is one where a “constructive common fund” has been
created and as such attorneys' fees may be awarded under the
percentage approach even though Defendants are paying the
fees. See, e.g.,
Johnston v. Comerica Mortgage Corp., 83
F.3d 241, 246 (8th Cir.1996) (holding that “the direct payment
of attorney fees by defendants should not be a barrier to the
use of the percentage of the benefit analysis”);

General

Motors, 55 F.3d at 822;
Vitamins, 2001 WL 34312839,
at *2. A critical difference between the cited cases and the
instant case is that, in each of the cited cases, the parties had
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reached a “clear sailing” agreement limiting the amount of
fees that could be awarded. See
Johnston, 83 F.3d at 246
(“The award to the class and the agreement on attorney fees
represent a package deal.”);
General Motors, 55 F.3d at
803–04 (noting that the parties negotiated a fee agreement);
Vitamins, 2001 WL 34312839, at *6. In this case, no such
agreement exists.
Despite the lack of a common fund or constructive common
fund, the court notes that this case does resemble a
constructive common fund case in at least some respects.
Even though Defendants did not reach an agreement on
attorneys' fees with Plaintiffs' Co–Lead Counsel, they surely
considered the impact of such fees when negotiating a
settlement amount. From Defendants' perspective, the final
settlement had to be somewhat lower than the maximum
award amount Defendants were willing to pay, in order to
accommodate the eventual award of attorneys' fees. Much
like a common fund case, Defendants were prepared to make
a large payment, some portion of which they undoubtedly
realized would be allocated to Plaintiffs' Co–Lead Counsel as
fees. In this sense, this case can be likened to a constructive
common fund case.

488 F.2d 714, 717–19 (5th Cir.1974) overruled on
other grounds,

Blanchard v. Bergeron, 489 U.S. 87,

109 S.Ct. 939, 103 L.Ed.2d 67 (1989). See
Daly v.
Hill, 790 F.2d 1071, 1077 (4th Cir.1986) (approving of the
use of the Johnson factors). This inquiry is facilitated in
the present case because Defendants do not object to the
hourly rates claimed by Plaintiffs' Co–Lead Counsel in their
proposed $18,585,383.00 lodestar. In addition, Defendants
for the most part do not challenge the reasonableness of
particular expenditures of time submitted by Plaintiffs' Co–
Lead Counsel. Instead, Defendants seek to have large classes
of work removed from the lodestar and redesignated as
expenses.

Still, the parties' decision to allow the court to award fees,
rather than agreeing to a finite maximum amount, clearly
removes this case from the common fund scheme. Cf.

1. Work by Plaintiffs' Co–Lead Counsel's Economic
Consultants
*5 Defendants first seek to exclude $2,453,767.50 from
the lodestar, representing the amount billed by Plaintiff's
Co–Lead Counsel for economic consultants. Had these
consultants been outside experts employed by Plaintiffs' Co–
Lead Counsel in preparation for trial, the court would quickly
conclude that any payments made to them would be classified
as costs rather than attorneys' fees. See, e.g ., ABC, Inc. v.
Primetime 24, 67 F.Supp.2d 558, 564 n. 1 (M.D.N.C.1999)
(“[T]he fees and expenses of outside, non-legal experts
are traditionally not regarded as attorney's fees.”) (citing

General Motors, 55 F.3d at 821 (holding that a separate
fee agreement between the plaintiffs' counsel and defendants
did not cause what was, in reality, a common fund case
to become a fee-shifting case). Since no common fund or
constructive common fund exists, the court concludes that it is
more appropriate to use the lodestar methodology in awarding

Wheeler v. Durham City Bd. of Educ., 585 F.2d 618, 624
(4th Cir.1978)). Plaintiffs' Co–Lead Counsel's consultants,
however, worked for CapAnalysis, “a Howrey affiliate.” (Pls.'
Co–Lead Counsel's Reply Mem. at 17.) Plaintiffs' Co–Lead
Counsel argue that as persons “whose labor contributes to
the work product for which an attorney bills her client,”

attorneys' fees in this case. 2

Missouri v. Jenkins, 491 U.S. 274, 285, 109 S.Ct. 2463,
2470, 105 L.Ed.2d 229 (1989), the consultants' time must be
included in the attorneys' fee award. In Jenkins, the Court
did interpret the “reasonable attorney's fee” provision of

B. Calculating the Lodestar
Having determined that the lodestar method is appropriate
in this case, the court must next calculate the value of the
lodestar. Generally, the lodestar is calculated by “multiplying
the number of hours reasonably expended by counsel by
a reasonable hourly rate.”
Dennis v. Columbia Colleton
Med. Ctr., Inc., 290 F.3d 639, 652 (4th Cir.2002). In
determining the reasonableness of the lodestar, courts must
consider twelve factors originally identified by the Fifth
Circuit in Johnson v. Georgia Highway Express, Inc., 3

42 U.S.C. § 1988 as intended to compensate work by
non-lawyers, including paralegals, secretaries, and librarians.
Jenkins, 491 U.S. at 285, 109 S.Ct. at 2470. The Fourth
Circuit has made clear, however, that it views differently
“the fees and expenses of outside, non-legal consultants and
experts” that are “traditionally not regarded as attorneys' fees,
however essential their services may be to the successful
preparation and trial of a complex case.” Wheeler, 585 F.2d
at 624. Plaintiffs' Co–Lead Counsel assert, however, that their

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

4

Deloach v. Philip Morris Companies, Not Reported in F.Supp.2d (2003)
2003 WL 23094907, 2004-1 Trade Cases P 74,244

CapAnalysis consultants are different from the consultants
most firms would hire since they are affiliated with the
Howrey firm.
Plaintiffs' Co–Lead Counsel's response raises two concerns.
First, the degree of connection between Howrey and
CapAnalysis is uncertain. Plaintiffs' Co–Lead Counsel's brief
refers to CapAnalysis as a Howrey affiliate, rather than
describing the consultants as employees, as it presumably
would for its paralegals. Furthermore, the fact that
CapAnalysis has a unique name suggests that it is an
independent entity rather than a collection of economic
analysts who work for Howrey. Second, most law firms do
not have in-house economic consultants. These firms instead
rely on outside consultants, as Defendants did in this case.
(See Pls.' Co–Lead Counsel's Reply Mem. at 17 n. 25.)
It would be unfair to count Howrey's consultants' fees as
attorneys' fees subject to a potential multiplier while merely
reimbursing the consultants' fees incurred by other firms who
hire outside consultants. For these reasons, the court agrees
with Defendants that $2,453,767.50 in consulting costs must
be counted only as expenses, and not as part of the lodestar.
2. Work by Plaintiffs' Co–Lead Counsel's Paralegals
Defendants have also sought to exclude $757,512.50,
representing paralegal and other non-attorney work, from
the lodestar. Defendants cite some district court cases in
which attorneys' fees were multiplied while paralegal billing
was treated merely as an expense. See, e.g.,
In re Unisys
Corp. Retiree Med. Benefits ERISA Litig., 886 F.Supp. 445,
482 (E.D.Pa.1995); Purdy v. Security Sav. & Loan Ass'n,
727 F.Supp. 1266, 1278 (E.D.Wisc.1989); Superior Beverage
Co. v. Owens–Illinois, Inc., No. 83C512, 1984 WL 1395,
at *3 (N.D.Ill. Oct.31, 1984). As noted above, however, the
Supreme Court in Missouri v. Jenkins held the “reasonable
attorney's fee” of

42 U.S.C. § 1988 to include work done

by paralegals.
491 U.S. 274, 285, 109 S.Ct. 2463, 2470,
105 L.Ed.2d 229 (1989). The Fourth Circuit has likewise
held that paralegal time is to be included in an award of
attorneys' fees.

Herold v. Hajoca Corp., 864 F.2d 317, 322

(4th Cir.1988) (citing
Lilly v. Harris–Teeter Supermarket,
842 F.2d 1496, 1510 (4th Cir.1988)). This court sees no reason
to treat paralegal fees differently in this case than in the
§
1988 context. As such, the court concludes that billed time for
paralegals should not be excluded from Plaintiffs' Co–Lead
Counsel's lodestar.

3. “Unrelated” Attorney Work
*6 Defendants also argue for the exclusion of $266,056.5
for work they contend was unrelated to the instant litigation.
Among the types of activities Defendants seek to exclude are
lobbying efforts regarding a quota buyout, work with the U.S.
Department of Agriculture regarding nitrosamines, and the
investigation of potential claims by or against warehousemen.
The lobbying efforts with regard to the quota buyout were
directly relevant to the issues in this case and represent one
important aspect of the settlement agreement. Furthermore,
the Fourth Circuit has approved of including related lobbying
in the lodestar. See
DeMeir v. Gondles, 676 F.2d 92, 93
(4th Cir.1982). Therefore, time spent on the buyout lobbying,
being closely related to this case, should not be excluded.
As for the other purportedly unrelated time, Defendants cite
one case for the proposition that unrelated or unnecessary
time should be excluded from the lodestar. Johnson v.
State of R.I., Dept. of Corr., No. C.A. 98–266T, 2000 WL
303305, at *8–9 (D.R.I. Mar.22, 2000). The court agrees with
Defendants' contention as a general matter. Nevertheless, the
court declines to exclude any of the billing entries at issue
here. Plaintiffs' Co–Lead Counsel's work with the USDA,
investigation of potential claims by warehousemen, and work
on seeking reimbursement for the lead plaintiffs are all
activities related to this case. As such, billed time for these
matters should not be excluded from the lodestar.
4. Attorney Solicitation Work
Defendants next seek to exclude $208,310.00 representing
fees billed while Plaintiffs' Co–Lead Counsel solicited
plaintiffs to join the suit. At least one court has held that
“hours spent looking for and soliciting potential plaintiffs
should not [be] included in the time billed.”
ACLU of Ga.
v. Barnes, 168 F.3d 423, 435 (11th Cir.1999). The Barnes
court went on to recognize, however, that “hours billed
for interviewing, corresponding, and meeting with potential
plaintiffs present a closer question,” because such time may
well produce factual information which can be useful at trial.
Id. at 436. In that case, the plaintiffs were unable to carry their
burden of demonstrating which potential plaintiff contacts
were used to generate information and which were used for
solicitation, so the court excluded all of the disputed hours.
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In this case, Defendants seek to exclude billings for time
spent, primarily by the Pires firm, meeting with potential
plaintiffs in 1999 and 2000. Plaintiffs' Co–Lead Counsel
retort that these meetings were important to “gain acceptance
of” and “build support” for the litigation, as well as to
keep the class informed and free from any intimidation
induced by Defendants. (See Pls.' Co–Lead Counsel Reply
Mem. at 17 n. 22.) Plaintiffs' Co–Lead Counsel do not
deny that these meetings were used in an effort to solicit
potential plaintiffs, and present no evidence to show that these
meetings were used for gathering factual information for
the litigation. Without these showings, the court agrees with
the reasoning in Barnes and will exclude from the lodestar
$208,310.00 representing time spent soliciting potential
plaintiffs. The court will, however, treat this amount as costs
for reimbursement.
5. Other Attorney Work
*7 Defendants also seek to exclude two other classes of work
performed by attorneys: clerical work and work represented
by inadequate or erroneous entries. The court is inclined to
agree with Defendants that clerical work should generally not
be included in an award of attorneys' fees. In Harris v. L &
L Wings, Inc., the Fourth Circuit upheld the district court's
award of attorneys' fees, noting that time spent on clerical
work had been excluded from the lodestar.
132 F.3d 978,
985 (4th Cir.1997). Here, Defendants point to attorney tasks
including copying, opening mail, filing, and data entry which
they argue should have been performed by secretaries or
other support personnel. Resolving this question, however,
would require the court to conduct a line-by-line inquiry into
voluminous attorney billing records, something the court is
loathe to do. See
Wilson v. McClure, 135 F.Supp.2d 66, 71
(D.Mass.2001) (“[T]he Court is not inclined to analyze [the
attorney's] logged hours in an effort to weed out each hour
spent on unsuccessful efforts.”). Besides the court's reluctance
to entangle itself in the time records, there is also no clear
means by which to distinguish hours for clerical work that
might be permissible for attorneys, rather than staff, to bill.
For example, there is no consistent way for the court to decide
that one hour of copying by an attorney is impermissible and
another is not. For this reason, the court declines to exclude
the “clerical” time from the calculation of the lodestar.
Defendants also point to entries that they claim are inadequate
or erroneous. As to the inadequate records, Defendants
point to entries described as “miscellaneous work” or
“miscellaneous discussions.” Still, when Defendants list these

entries in their exhibits, many of these records are at least
detailed enough to clarify that the billing attorney was
engaged in “trial preparation” or “discussions with other
attorneys.” (Defs.' Resp. Opp'n Pls.' Co–Lead Counsel Pet.
Ex. 8.) Without an extremely detailed and perhaps futile
investigation into each entry, the court can see no method
to detect the few potentially impermissible billings that may
be inadvertently hidden among the many valid ones. For this
reason the court will not exclude the purportedly inadequate
entries.
Defendants also point to some entries they contend ar
erroneous, mostly because entries of the same description
appear twice in one day. The court has no reason to conclude
an attorney could not have, for example, performed the same
task twice in one day, spending the exact same amount of time
on the matter at each point. As such, the court will not exclude
these entries as erroneous.
One entry, however, is clearly erroneous. In a billin entry from
July 7, 2000, one timekeeper billed 35 hours at $240 per hour
in a single day. Although some amount of time may have
been worked that day, this amount of time is clearly incorrect.
Having no way to discern what amount of time would be
accurate, the court will exclude this entire entry in the amount
of $8,400.00 from both the lodestar and costs.
6. Reduction to Account for Claims against RJR
*8 Lastly, Defendants seek to reduce the lodestar by 25%
to represent work done by Plaintiffs' Co–Lead Counsel in
preparation for litigation against R.J. Reynolds Tobacco
Company (“RJR”), a primary defendant that did not settle.
Defendants' 25% figure is based on RJR's share of the
cigarette market. Plaintiffs' Co–Lead Counsel maintain
that they excluded from the lodestar any work done in
preparation for litigation against RJR after the settlement
received preliminary approval. In addition, Plaintiffs' Co–
Lead Counsel also argue that all of the pre-settlement work
collectively led to the settlement. For example, they maintain
that no settlement would have been achieved had Plaintiffs
not succeeded at the class certification stage or failed to defeat
Defendants' motion to dismiss. Finally, Plaintiffs' Co–Lead
Counsel argue that any reduction of the lodestar for RJR work
would be arbitrary since it is not possible to segregate RJR
work from non-RJR work. 4
The court agrees with much of what Plaintiffs' Co–Lea
Counsel have suggested. Most of the pre-settlement work in
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this case was not directed toward one Defendant or another.
Getting past the class certification stage and defeating
Defendants' motion to dismiss were essential to creating
an environment where this settlement would be feasible. In
addition, this case is at its core a conspiracy case. As such,
if Defendants are liable, they are each equally liable for their
wrongful agreement. For these reasons, the court will not
make any reduction of the lodestar at this time. If, however,
a verdict is returned against RJR, the court will consider
assessing RJR its share of the attorneys' fees as awarded in
this order. To that end, the court will determine whether the
settling Defendants will be subrogated to some amount of
costs paid for the benefit of RJR.
7. Calculation of the Lodestar
Plaintiffs' Co–Lead Counsel proposed a lodestar of
$18,585,383.00 in addition to expenses of $1,806,930.00.
Because the court has concluded that the work of Howrey's
economic consultants should be treated as costs rather than
attorneys' fees, the lodestar is reduced by $2,453,767.50. The
lodestar is further reduced by excluding Plaintiffs' Co–Lead
Counsel's solicitation expenses of $208,310.00. Finally, the
lodestar is reduced by $8,400.00 for a single erroneous entry.
The resulting adjusted lodestar is $15,914,905.50. Plaintiffs'
Co–Lead Counsel's cost figure is increased by the amount
spent on consultants and the time spent soliciting plaintiffs,
resulting in an adjusted cost amount of $4,469,007.50.
C. Multiplier
Defendants vigorously argue that the court, having chosen
the lodestar methodology, should award the lodestar figure
alone as an attorneys' fee without any enhancement. In City
of Burlington v. Dague, the Supreme Court held that there
is a “ ‘strong presumption’ that the lodestar represents the

*9 As noted above, however, this case is not a pure statutory
fee-shifting case. Although this suit was brought pursuant to a
statute that allows an award of attorneys' fees to the prevailing
party, the award in the present proceeding is pursuant to an
agreement between the parties. See
Wing v. Asarco Inc.,
114 F.3d 986, 989 (9th Cir.1997) (noting that the case did not
present the same situation as Dague, since the award of fees
was pursuant to a contract). The court believes this case is
distinguished by the “exceptional circumstances” that render
a multiplier of the lodestar appropriate.
Defendants argue that if any multiplier is permitted, it should
be between one and two. Defendants cite many cases in
which courts have applied such relatively modest multipliers.
See, e.g., ABC, Inc. v. Primetime 24, 67 F.Supp.2d 558,
567 (M.D.N.C.1999) (multiplier of 1); Middleton v. Russel
Group, Ltd., No. 2:95CV630, 1998 WL 34029422, at *2
(M.D.N.C. Jul.10, 1998) (multiplier of 1); Braun v. Culp, No.
C–84–455–G, 1985 WL 5857, at ¶ 21 (M.D.N.C. Apr.26,
1985) (multiplier of 2); McBroom v. Western Elec. Co.,
526 F.Supp. 831, 835 (M.D.N.C.1981) (multiplier of 1);
Clark v. Cameron–Brown, Corp., No. C–75–65–G, 1981 WL
1637, at *4 (M.D.N.C. April 6, 1981) (multiplier of 2).
Nevertheless, Plaintiffs' Co–Lead Counsel cite cases which
approve of multipliers between two and three. See, e.g.,
In re Cendant Corp. PRIDES Litig., 243 F.3d 722, 742
(3d Cir.2001) (recommending that on remand the district
court ensure that its multiplier is no greater than 3);
In
re Microstrategy, Inc. Sec. Litig., 172 F.Supp.2d 778, 790
(E.D.Va.2001) (approving a multiplier of nearly 2.6); In re
Brand Name Prescription Drugs Antitrust Litig., No. 94 C
897, 2000 WL 204112, at *3 (approving a multiplier of
2.08). In addition, Plaintiffs' Co–Lead Counsel cite some
cases in which multipliers have been much higher. See, e.g.,

‘reasonable’ fee.”
505 U.S. 557, 562, 112 S.Ct. 2638,
2641, 120 L.Ed.2d 449 (1992). In an earlier case, the Fourth
Circuit limited enhancements of the lodestar to “exceptional
circumstances,” holding that “[a] fee based upon reasonable
rates and hours is presumed to be fully compensatory
without producing a windfall. In ‘exceptional circumstances,’
this presumptively fair lodestar figure may be adjusted to
account for results obtained and the quality of representation.”

Manners v. American Gen. Life Ins. Co., No. CIV.A.
3–98–0266, 1999 WL 33581944, at *31 (M.D.Tenn.1999)

Daly v. Hill, 790 F.2d 1071, 1078 (4th Cir.1986).
Moreover, in Dague, the Court went on to proscribe any
enhancement of the lodestar for contingency in statutory fee-

(permitting a multiplier of 6);
Cosgrove v. Sullivan, 759
F.Supp. 166, 167, 169 (S.D.N.Y.1991) (allowing a multiplier
of 8.7).

shifting cases.

(approving a multiplier of 3.8);
In re NASDAQ Market–
Makers Antitrust Litig., 187 F.R.D. 465, 489 (S.D.N.Y.1998)
(describing a multiplier of 3.97 as “not unreasonable in this
type of case”);
In re RJR Nabisco, Inc. Sec. Litig., No. 88
CIV. 7905, 1992 WL 210138, at *5 (S.D.N.Y. Aug.24, 1992)

505 U.S. at 567, 112 S.Ct. at 2643–44.
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It is not clear however, that any of the cases cited by the parties
cover the situation found in this case. Defendants cite true
multiplier cases and note their small multiplier. These cases,
however, are generally civil rights cases with very small
recoveries for the plaintiffs. Plaintiffs' Co–Lead Counsel, on
the other hand, point to large antitrust or securities settlements
as being more instructive in this case. The problem with their
approach is that those cases did not in fact use the lodestar
method in awarding fees. Rather, they used the percentage
method and then cross-checked the percentage result against
the lodestar and multiplier. Neither set of cases is entirely
analogous to the situation in this case.
*10 In awarding attorneys' fees, the Fourth Circuit has
instructed that the single most important factor is the results
obtained for the plaintiff.

McDonnell v. Miller Oil Co.,

Inc., 134 F.3d 638, 641 (4th Cir.1998) (citing
Hensley
v. Eckerhart, 461 U.S. 424, 436, 103 S.Ct. 1933, 1941, 76
L.Ed.2d 40 (1983)). Results are such an important factor
in awarding fees that when a plaintiff has achieved only
modest success, the court may discount the fees that would
normally be awarded to counsel. Id. (citing
Hensley,
461 U.S. at 436, 103 S.Ct. at 1941). The results in this
case, however, were far from modest. Facing the dedicated
and diligent opposition of Defendants, Plaintiffs' Co–Lead
Counsel achieved a remarkable result for the class. Indeed,
this settlement was the first class action antitrust settlement
(and the largest class action settlement of any kind) by these
Defendants. Besides the significant cash payment, the value
of the leaf commitment by Defendants cannot be overstated.
The commitment guarantees that Defendants will remain in
the U.S. tobacco market, purchasing at least 405 million
pounds of tobacco annually for 10 to 12 years. Moreover, the
fact there were no objections to the settlement and only 161
timely opt-outs testifies to the value of the settlement in the
eyes of the class. These impressive results lead the court to
conclude that a higher-than-usual multiplier is warranted in
this case.
This settlement could not have been achieved without the
valiant work of the lawyers on both sides. Plaintiffs' Co–Lead
Counsel, in particular, faced the daunting task of litigating
against an industry that is one of the most ardently protective
of its rights and well-represented in the nation with no
guarantee that their investments of time and effort would
be repaid. Defendants appropriately undertook a vigorous
defense throughout the litigation. The point of this mention
is not to disparage Defendants' counsel-on the contrary, it is

to recognize the daunting task and to reinforce the challenges
faced by Plaintiffs' Co–Lead Counsel in litigating against
diligent and vigorous opponents.
Moreover, Plaintiffs' Co–Lead Counsel reached this result
without the benefit of assistance from numerous other law
firms. In many similar cases, numerous law firms join the case
by filing related actions that are eventually consolidated into
a single case. The fact that no additional firms joined this case
may show that the legal community thought this case against
these defendants was untenable. It also reinforces the value
of the settlement achieved for the class given that Plaintiffs'
Co–Lead Counsel were not assisted by so great a number of
additional lawyers.
The court also notes the important public policy in securing
private enforcement of the antitrust laws. The Supreme Court
has noted that “Congress has expressed its belief that private
antitrust litigation is one of the surest weapons for effective
enforcement of the antitrust laws.”
Minnesota Mining &
Mfg. Co. v. New Jersey Wood Finishing Co., 381 U.S. 311,
318, 85 S.Ct. 1473, 1477, 14 L.Ed.2d 405 (1965). In similar
cases, courts have enhanced the fee award to counsel in
order to entice future counsel to assist plaintiffs in bringing
meritorious claims. See
In re Microstrategy, Inc. Sec.
Litig., 172 F.Supp.2d 778, 788 (E.D.Va.2001) (permitting the
use of a multiplier in a securities case “to provide an incentive
for competent lawyers to pursue such actions in the future”).
*11 Based on the preceding discussion, the court conclude
that a multiplier should be applied in this case, and that
it should be higher than the range of 1 to 2 proposed by
Defendants. A multiplier of 4.45, in conjunction with an
adjusted lodestar of $15,914,905.50, results in a fee award
of $70,821,329.48. This figure represents a reasonable fee
for the services provided by Plaintiffs' Co–Lead Counsel in
this case. First and foremost, this fee properly compensates
Plaintiffs' Co–Lead Counsel for the exceptional result they
achieved for the class. In addition, it recognizes the
difficulties faced by Plaintiffs' Co–Lead Counsel in pursuing
this litigation. Moreover, the result is more closely in line
with other comparably-sized antitrust cases than Defendants'
suggested award. 5 Finally, it is worth noting that, at 5.9%, the
award made today very closely approximates the agreement
reached between the Pires firm and the original 6,000
plaintiffs who joined the suit, who agreed to pay 5% of any
recovery to the firm.
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III. CONCLUSION
For the reasons stated herein,

All Citations

IT IS ORDERED that Plaintiffs' Co–Lead Counsel shall
receive $70,821,329.48 in attorneys' fees and $4,469,007.50
in costs.

Not Reported in F.Supp.2d, 2003 WL 23094907, 2004-1
Trade Cases P 74,244

Footnotes
1

Any award of attorneys' fees will be split between the two co-lead firms, Howrey Simon Arnold & White, LLP,
and Conlon, Frantz, Phelan & Pires, LLP, pursuant to a private agreement between the firms.

2

It should be noted, however, that the choice of the lodestar methodology does not mean that this case is a
pure statutory fee-shifting case. This case was brought pursuant to statutes that allow fee shifting, but the
present petition was brought pursuant to a private agreement among the parties. See
114 F.3d 986, 989 (9th Cir.1997).

3

Wing v. Asarco Inc.,

The twelve factors to be considered are (1) the time and labor actually expended by counsel; (2) the novelty
and difficulty of the questions raised; (3) the skill required to properly perform the legal services rendered; (4)
the attorney's opportunity costs in pressing the litigation; (5) the customary fee for like work; (6) the attorney's
expectations at the outset of the litigation; (7) the time limitations imposed by the client or circumstances; (8)
the amount in controversy and the results obtained; (9) the experience, reputation, and ability of the attorney;
(10) the undesirability of the case within the legal community in which the suit arose; (11) the nature and
length of the professional relationship between attorney and client; and (12) attorneys' fee awards in similar
cases.

Johnson v. Georgia Highway Express, Inc., 488 F.2d 714, 717–19 (5th Cir.1974) overruled on other

grounds,

Blanchard v. Bergeron, 489 U.S. 87, 109 S.Ct. 939, 103 L.Ed.2d 67 (1989).

4

Alternatively, Plaintiffs Co–Lead Counsel also contend that if an adjustment was made for RJR work, it should
be a 13% reduction, representing RJR's share of the leaf market, as opposed to the cigarette market.

5

Indeed, at 5.9% of the settlement, it is arguable that had a strict percentage method been used in this case,
the award made by the court would be low in comparison to other similar cases. This award, however, was
made according to the lodestar methodology, and does represent a reasonable fee.

End of Document
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OPINION AND ORDER
Vincent L. Briccetti, United States District Judge
*1 Plaintiff Walt Famular, individually and on behalf of all
others similarly situated, brings this action against defendant
Whirlpool Corporation for allegedly misrepresenting the
water and energy efficiency of three models in Whirlpool's
Maytag Centennial line of washing machines. Plaintiff
brings state law claims for breach of express warranty,
unjust enrichment, and violations of
New York's General
Business Law (“GBL”) Sections 349 and 350.
Now pending is plaintiff's motion for class certification. (Doc.
#89). For the following reasons, the motion is GRANTED IN
PART and DENIED IN PART.
Also pending are defendant's motions (i) to exclude the
opinions of plaintiff's experts Dr. J. Michael Dennis and Dr.
Ramamirtham Sukumar (Doc. #100); (ii) to strike certain
opinions offered by plaintiff's expert Dr. Colin Weir (Doc.
#103); and (iii) for reconsideration of the Court's January 19,

2017 Opinion and Order (Doc. #113). The motions to exclude
or strike the opinions of plaintiff's experts are DENIED
WITHOUT PREJUDICE, and the motion for reconsideration
is DENIED, for the reasons set forth below.
The Court has subject matter jurisdiction pursuant to
U.S.C. § 1332(d).

28

BACKGROUND
This case arises from the purchase of Whirlpool's
Maytag Centennial line of residential washing machines,
with model numbers MVWC6ESWW1, MVWC6ESWW0,
and MVWC7ESWW0 (the “allegedly mislabeled washing
machines”) in New York from 2009 to the present. 1 The
allegedly mislabeled washing machines were marketed as
ENERGY STAR® compliant and displayed the ENERGY
STAR® label. Plaintiff purchased an allegedly mislabeled
washing machine in 2010.
The ENERGY STAR® program is administered by the
United States Department of Energy and the United States
Environmental Protection Agency and is intended “to
identify and promote energy-efficient products ... to reduce
energy consumption, improve energy security, and reduce
pollution through voluntary labeling of, or other forms of
communication about, products ... that meet the highest
energy conservation standards.” 42 U.S.C. § 6294a. To that
end, to qualify for the ENERGY STAR® program, residential
washing machines must meet energy- and water-efficiency
criteria, using approximately 37% less energy and 50% less
water than standard models.
*2 In July 2010, the Department of Energy clarified
its guidance on how to calculate ENERGY STAR®
qualifications for washing machines. See 77 Fed. Reg. 13888,
13917. Thereafter, the Department of Energy tested the
allegedly mislabeled washing machines to ensure compliance
with ENERGY STAR® standards. In 2012, the allegedly
mislabeled washing machines were disqualified from the
ENERGY STAR® program because results showed these
models failed to meet ENERGY STAR® standards.
The crux of plaintiff's case is that plaintiff and the proposed
class members were injured when they (i) paid a premium
for the ENERGY STAR® qualification when, in reality, the
washing machines did not meet ENERGY STAR® standards,
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and (ii) purchased washing machines that resulted in higher
than anticipated utility bills over their lifetime.

II.

Rule 23(a) Factors
A. Numerosity

DISCUSSION
I. Legal Standard
To qualify for certification, a plaintiff must demonstrate by a
preponderance of the evidence that the putative class meets
the four requirements set forth in Rule 23(a):

B. Commonality
Rule 23(a)(2) requires a showing of “questions of law or
fact common to the class.” “Commonality is satisfied where
a single issue of law or fact is common to the class.” In
re IndyMac Mort.-Backed Sec. Litig., 286 F.R.D. 226, 233

Fed. R. Civ. P. 23(a); see
Wal-Mart Stores, Inc. v.
Dukes, 564 U.S. 338, 345 (2011). A plaintiff must also
demonstrate the proposed class satisfies “at least one of the

The Supreme Court has cautioned that “

Consol. Rail Corp. v. Hyde Park, 47 F.3d 473, 483 (2d Cir.
1995).
Defendant does not contest the numerosity requirement.
Plaintiff demonstrates 15,380 allegedly mislabeled washing
machines were sold in New York. These numbers suggest far
more than forty individuals comprise the class; therefore, the
numerosity requirement is met.

(1) the class is so numerous
that joinder of all members is
impracticable; (2) there are questions
of law or fact common to the class;
(3) the claims or defenses of the
representative parties are typical of the
claims or defenses of the class; and
(4) the representative parties will fairly
and adequately protect the interests of
the class.

three requirements listed in
Rule 23(b).”
Stores, Inc. v. Dukes, 564 U.S. at 345.

Rule 23(a)(1) requires a finding that “the class is so
numerous that joinder of all members is impracticable.”
Courts in the Second Circuit have found this requirement
met by a class consisting of forty or more members. See

Wal-Mart

Rule 23 does not

set forth a mere pleading standard.”
Wal-Mart Stores, Inc.
v. Dukes, 564 U.S. at 350. Instead, “[t]he party seeking ‘class
certification must affirmatively demonstrate ... compliance
with the Rule,’ and a district court may only certify a class if
it ‘is satisfied, after a rigorous analysis,’ that the requirements
of
Rule 23 are met.”
In re Am. Int'l Grp., Inc.
Sec. Litig., 689 F.3d 229, 237–38 (2d Cir. 2012) (quoting
Wal-Mart Stores, Inc. v. Dukes, 564 U.S. at 350). “Such an
analysis will frequently entail overlap with the merits of the
plaintiff's underlying claim ... because the class determination
generally involves considerations that are enmeshed in the
factual and legal issues comprising the plaintiff's cause of
action.” Comcast Corp. v. Behrend, 569 U.S. 27, 34 (2013)
(quotation marks and citations omitted).

(S.D.N.Y. 2012) (citing
Wal-Mart Stores, Inc. v. Dukes,
564 U.S. at 359 (“[E]ven a single common question will
do.”) (quotation marks and brackets omitted) ). However,
class certification requires not only “common questions,” but
“the capacity of a classwide proceeding to generate common
answers apt to drive the resolution of the litigation.”
Mart Stores, Inc. v. Dukes, 564 U.S. at 350.

Wal-

*3 Defendant argues these “common answers” cannot be
generated by the proposed class's questions. 2
But common questions abound: whether the ENERGY
STAR® logo was material to class members' decisions to
purchase the washing machine at issue, and whether the
class members paid a higher price for the washing machine
because of the logo. See Dzielak v. Whirlpool Corp., 2017 WL
6513347, at *5 (D.N.J. Dec. 20, 2017) (“Dzielak”) (noting
commonality is satisfied);
Ebin v. Kangadis Food Inc.,
297 F.R.D. 561, 565 (S.D.N.Y. 2014) (noting commonality
is satisfied by whether a product's manufacturer “defrauded
purchasers” by making a specific claim on the product's
label). The determination of these common questions will
certainly resolve issues central to the validity of plaintiff's
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and class members' claims. Therefore, the commonality
requirement is met.
C. Typicality
Rule 23(a)(3) requires “the claims of the class
representatives be typical of those of the class, and is satisfied
when each class member's claim arises from the same
course of events, and each class member makes similar legal
arguments to prove the defendant's liability.”
Robinson
v. Metro-North Commuter R.R., 267 F.3d 147, 155 (2d Cir.
2001), abrogated on other grounds by

Wal-Mart Stores,

Inc. v. Dukes, 564 U.S. at 362, as recognized in
Amara v.
Cigna Corp., 775 F.3d 510 (2d Cir. 2014). “Minor variations
in the fact patterns underlying individual claims” do not
preclude a finding of typicality.

Robidoux v. Celani,

987 F.2d 931, 937 (2d Cir. 1993). Instead,
Rule 23(a)
(3) requires “only that the disputed issues of law or fact
occupy essentially the same degree of centrality to the named
plaintiff's claim as to that of other members of the proposed
class.” Fort Worth Emps.’
Ret. Fund v. J.P. Morgan Chase
& Co., 301 F.R.D. 116, 132 (S.D.N.Y. 2014).
Here, the claims of the named plaintiff and the proposed class
members arise from the same alleged misrepresentation—that
the allegedly mislabeled washing machines failed to comply
with ENERGY STAR® standards. Each class member will
make similar legal arguments to prove defendant's liability,
specifically that the ENERGY STAR® logo was material in
their purchase, and as a result, they paid a higher price for the
washing machine. Thus, all class members will marshal the
same evidence and arguments in support of their claims.
Defendant argues the named plaintiff cannot meet the
typicality requirement because he is subject to a unique
standing defense atypical of the class. According to
defendant, plaintiff's purchase of a qualifying washing
machine will be a factual dispute for the jury, because
plaintiff's sales receipt and invoice show a different model
number “MVWC6ESVW,” not the “MVWC6ESWW” at
issue here. (See Doc. #107 (“Bellamy Decl.”) Ex. CC
(unintelligible receipt) & Ex. DD (purchase invoice showing
-VW model but -WW on lid) ).
*4 Plaintiff can affirmatively demonstrate, however, by
a preponderance of the evidence, that he purchased one
of the washing machines at issue here, namely, the

“MVWC6ESWW” model. A photograph shows the washing
machine itself is labeled with a qualifying model number.
(See Bellamy Decl. Ex. EE). At his disposition, plaintiff
testified he purchased a brand-new “MVWC6ESWW”
model; he did not know why the model number on the
invoice was different; and he offered his washing machine
to defendant for an inspection. (Plaintiff Dep. at 156–
58, 164–65). Notably, defendant does not argue plaintiff
purchased a non-qualifying washer, much less that Whirlpool
manufactured a “MVWC6ESVW” model washing machine.
(See, e.g., Bellamy Decl. Ex. A at 12 (listing conventional
washing machines' model numbers) ). Nor did defendant
choose to inspect plaintiff's washing machine. Plaintiff has
demonstrated, by a preponderance of the evidence, that he
purchased a qualifying washing machine, and therefore, that
he can overcome this potential defense.
D. Adequacy
Under
Rule 23(a)(4), the Court must examine whether the
named plaintiff's interests “are antagonistic” to those of the
other proposed members of the class.
Baffa v. Donaldson,
Lufkin & Jenrette Sec. Corp., 222 F.3d 52, 60 (2d Cir. 2000);
see also

Amchem Prods., Inc. v. Windsor, 521 U.S. at 625–

26 (“The adequacy inquiry under
Rule 23(a)(4) serves to
uncover conflicts of interest between named parties and the
class they seek to represent. A class representative must be
part of the class and possess the same interest and suffer
the same injury as the class members.” (internal quotation
marks and citations omitted) ). Class representatives must
have a sufficient interest in the outcome of the case to
ensure vigorous advocacy. See
Pirelli Armstrong Tire
Corp. Retiree Med. Benefits Tr. v. LaBranche & Co., 229
F.R.D. 395, 413 (S.D.N.Y. 2004). Plaintiff must also have
attorneys who are “qualified, experienced, and generally able
to conduct the litigation.”
In re Drexel Burnham Lambert
Grp., Inc., 960 F.2d 285, 291 (2d Cir. 1992) (internal quotation
marks omitted).
For the reasons discussed, the named plaintiff will serve as an
adequate representative of the class. He has demonstrated his
commitment by assisting with the investigation, reviewing the
complaint, and sitting for a lengthy deposition. Nothing in the
record suggests the named plaintiff's interests are antagonistic
to those of the proposed class members.
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In addition, class counsel are experienced and qualified class
action lawyers. Bursor & Fisher, P.A., “has been appointed
class counsel in dozens of cases in both federal and state
courts, and has won several multi-million dollar verdicts or

*5 In sum, plaintiff has satisfied all four requirements of
Rule 23(a), and the additional implied requirement of
ascertainability.

recoveries.” See
Ebin v. Kangadis Food Inc., 297 F.R.D.
at 566. Indeed, this Court appointed Bursor & Fisher, P.A.,
as class counsel in
In re Scotts EZ Seed Litig., 304 F.R.D.
397, 407 (S.D.N.Y. 2015), in which, following settlement,
final judgment was entered on December 19, 2018.
E. Ascertainability
The Second Circuit has recognized a fifth pre-condition
to class certification: “[t]he implied requirement of
ascertainability.”
In re Initial Pub. Offerings Sec. Litig.,
471 F.3d 24, 30 (2d Cir. 2006). “To be ascertainable, the class
must be readily identifiable, such that the court can determine
who is in the class and, thus, bound by the ruling.” Charron
v. Pinnacle Grp. N.Y. LLC, 269 F.R.D. 221, 229 (S.D.N.Y.
2010) (internal quotation marks omitted). “The standard for
ascertainability is not demanding and is designed only to
prevent the certification of a class whose membership is truly
indeterminable.”
at 567.

Ebin v. Kangadis Food Inc., 297 F.R.D.

Defendant does not dispute the ascertainability of the class,
and the Court finds plaintiff's proposed class meets the
ascertainability criteria. Plaintiff proposes a class consisting
of individuals who purchased the allegedly mislabeled
washing machines in New York as well as a method by
which to identify proposed class members from the records
of defendant and four primary retailers and distributors in
New York. While proposed class members are more likely to
retain a receipt for a big-ticket item like a washing machine
than other everyday household products, plaintiff's proposed
method properly accounts for the fact some may not have
retained their receipts. See, e.g.,
Forcellati v. Hyland's,
Inc., 2014 WL 1410264, at *5 (C.D. Cal. Apr. 9, 2014)
(certifying proposed class of individuals who purchased
homeopathic products although “purchasers likely have not
retained proof of purchase”);
McCrary v. Elations Co.,
2014 WL 1779243, at *7–9 (C.D. Cal. Jan. 13, 2014) (finding
ascertainable a proposed class of individuals who purchased
over-the-counter supplement bearing the claim “clinicallyproven” despite the likelihood of lack of proof of purchase).
This definition and proposed method is sufficiently specific
to satisfy the ascertainability requirement.

III.

Rule 23(b)(2)

If
Rule 23(a) is satisfied,
Rule 23(b)(2) provides for
certification when “final injunctive relief ... is appropriate
respecting the class as a whole.”
Fed. R. Civ. P. 23(b)
(2). To the extent plaintiff seeks to have defendant remove
the ENERGY STAR® label from the allegedly mislabeled
washing machines, defendant stopped manufacturing the
washing machines more than seven years ago. It is not
clear what additional injunctive relief plaintiff seeks. Thus,
certification of a 23(b)(2) class does not appear necessary.
See

Spagnola v. Chubb Corp., 264 F.R.D. 76, 98 (S.D.N.Y.

2010) (declining to certify a
Rule 23(b)(2) class when the
challenged “language ha[d] already been eliminated”).

IV.

Rule 23(b)(3) Factors

A class may be certified under
Rule 23(b)(3) if the
Court finds “the questions of law or fact common to class
members predominate over any questions affecting only
individual members, and that a class action is superior to other
available methods for fairly and efficiently adjudicating the
controversy.”

Fed. R. Civ. P. 23(b)(3).

A. Predominance
Rule 23(b)(3) requires only “a showing that questions
common to the class predominate, not that those questions
will be answered, on the merits, in favor of the class.”
Amgen Inc. v. Conn. Ret. Plans & Tr. Funds, 568 U.S. 455,
459 (2013) (emphasis in original). However, a district court
has a “duty to take a close look at whether common questions
predominate over individual ones.”
Comcast Corp. v.
Behrend, 569 U.S. at 34 (quotation marks omitted). “Classwide issues predominate if resolution of some of the legal
or factual questions that qualify each class member's case as
a genuine controversy can be achieved through generalized
proof, and if these particular issues are more substantial than
the issues subject only to individualized proof.”
Moore v.
PaineWebber, Inc., 306 F.3d 1247, 1252 (2d Cir. 2002).
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to demonstrate the allegedly mislabeled washing machines
commanded a premium price. 3
1. Classwide Theories of Injury
Plaintiff bring several different claims for relief, each of
which requires slightly different proof. While each of
plaintiff's claims for relief will be analyzed in turn to ensure
classwide evidence predominates, see, e.g.,
Guido v.
L'Oreal, USA, Inc., 284 F.R.D. 468, 481 (C.D. Cal. 2012),
on reconsideration, 2012 WL 2458118 (C.D. Cal. June 25,
2012), plaintiff seeks to proceed under two main theories
of injury: proposed class members were injured because (i)
they overpaid or paid a premium for the allegedly mislabeled
washing machine (“price premium”), and (ii) they did not
receive the promised energy savings and incurred higher
utility bills as a result (“energy expense”). Because the
viability of these theories affect all of plaintiff's claims, they
will be analyzed first.

a. Price Premium
Defendant argues plaintiff's price premium theory is not
appropriate for certification, because (i) determining whether
the proposed class members paid a premium would
necessarily require an individualized inquiry, and in any
event, (ii) common evidence shows proposed class members
did not actually pay a premium for the allegedly mislabeled
washing machines.
*6 The Court disagrees.
The question whether proposed class members were injured
by overpayment can be answered with classwide evidence.
See, e.g.,
Kurtz v. Kimberly-Clark Corp., 321 F.R.D. 482,
549 (E.D.N.Y. 2017) (certifying class and finding common
questions predominate for price premium theory of injury);

Even if each purchaser's exact premium differed by retailer
and date of purchase, all proposed class members need not pay
an identical premium for common questions to predominate
at the certification stage. See
Butler v. Sears, Roebuck &
Co., 727 F.3d 796, 801 (7th Cir. 2013) (“It would drive a
stake through the heart of the class action device, in cases
in which damages were sought rather than an injunction or
a declaratory judgment, to require that every member of the
class have identical damages.”). Not only is this argument
premature, but it confuses a theory of injury with a damages
calculation.
Defendant argues even if classwide evidence could
conceivably show a price premium; in reality, such
evidence actually demonstrates the opposite: an allegedly
comparable non-ENERGY STAR® washing machine (model
no. MVWC500, or the “C500”) sold at a higher price, on
average, than one ENERGY STAR® washing machine at
issue here. Again, this argument is premature.
Rule 23(b)
(3) requires only that common questions can be answered,
“not that those questions will be answered, on the merits, in
favor of the class.”
Amgen Inc. v. Conn. Ret. Plans & Tr.
Funds, 568 U.S. at 459. Moreover, putting aside the baseline
question whether those washers are in fact comparable,
defendant's argument is misleading—purchasers paid more
for the ENERGY STAR® washer in nineteen of twenty
months at Home Depot and nine of eleven months at Lowe's.
The lower average price of the ENERGY STAR® washer
resulted from a few months of deep discounts from Black
Friday promotions around November 2009. (See Scott Rep.
¶ 79 n.105). Therefore, whether the proposed class members
were injured by paying a premium price for the allegedly
mislabeled washing machines can be established by common
proof.

Ebin v. Kangadis Food Inc., 297 F.R.D. at 568–69 (same);
see also
In re Whirlpool Corp. Front–Loading Washer
Prods. Liab. Litig., 722 F.3d 838, 857 (6th Cir. 2013)
(“Because all Duet owners were injured at the point of sale
upon paying a premium price for the Duets as designed, even
those owners who have not experienced a mold problem are
properly included within the certified class.”) (emphasis in
original), cert. denied sub nom. Whirlpool Corp. v. Glazer,
571 U.S. 1196 (2014). Here, plaintiff offers defendant's
internal documents, public statements, and retail sales figures

b. Energy Expense
*7 Plaintiff's energy expense theory of injury, however,
is ill-suited for certification. There is simply no indication
that common evidence can sufficiently demonstrate classwide
injury to proposed class members through increased utility
bills.
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Plaintiff argues proposed class members were injured when
the allegedly mislabeled washing machines did not provide
the promised energy savings and members incurred higher
utility bills as a result. To demonstrate that injury, plaintiff
first finds the “additional energy use” by comparing what
was allegedly promised by the ENERGY STAR® standard
and what the Department of Energy found the allegedly
mislabeled washing machines actually used in a 2010 test. Dr.
Weir assumes that all proposed class members performed 392
cycles a year. 4 (See Doc. #91 (“Weir Decl.”) ¶¶ 9–14). After
determining the “additional energy use,” Dr. Weir multiplied
it by current and historic New York electricity and water
prices over the eleven-year lifespan of the washing machine
to calculate the energy expense damages. (Id. ¶¶ 15–19).
The problem—which the Dzielak court pointed out and
with which this Court agrees—is that plaintiff has not
demonstrated that common questions predominate over
individualized inquiries. Dzielak, 2017 WL 6513347, at *11.
“Many factors determine the energy and water costs for each
putative plaintiff. Plaintiffs used different temperature and
cycle settings, fill levels, and utility companies.” Id. The
differences are apparent from simply looking to the number of
annual wash cycle by certain users. For example, in plaintiff's
deposition, he said he ran his washing machine 260 times
per year. (Def. Br. at 24 n.19). In the Dzielak action, plaintiff
Reid performed 52 cycles a year, plaintiff Parsons performed
130 cycles a year, plaintiff Maxwell performed 546 cycles
a year. Dzielak, 2017 WL 6513347 at *12 n.13. Plaintiff
does not even attempt to rely on proposed class members'
utilities bills in support—because utility bills do not break
out energy use by appliance. Plaintiff has not demonstrated
that energy expense injury can be shown through generalized
proof without the need for individual inquiries of every
proposed class member.
Without demonstrating proposed class members were
similarly situated, plaintiff seeks to use “representative”
evidence to show injury and damages on a classwide basis.
Representative evidence is proper if a plaintiff could rely on
the representative evidence if he or she brought an individual
action. Tyson Foods, Inc. v. Bouaphakeo, 136 S. Ct. 1036,
1043, 1046–47 (2016) (allowing representative evidence of
the time employees spent donning and doffing protective
gear based on an expert's calculation after viewing 744
videotaped observations). However, representative evidence
is not always appropriate. In Wal–Mart Stores, Inc. v. Dukes,
the Court denied certification on commonality grounds when
plaintiffs proposed using a “sample set of the class members”

to determine valid claims and damages, and then apply
that finding proportionately against defendant for all class
members.

564 U.S. at 367. Such a use of representative

evidence was simply “trial by formula.” Tyson Foods, Inc.
v. Bouaphakeo, 136 S. Ct. at 1048 (alterations omitted). As
Tyson explained: “The underlying question in Wal–Mart, as
here, was whether the sample at issue could have been used
to establish liability in an individual action. Since the Court
held that the employees were not similarly situated, none of
them could have prevailed in an individual suit by relying on
depositions detailing the ways in which other employees were
discriminated against by their particular store managers.” Id.
(emphasis added).
*8 Plaintiff has not shown that proposed class members'
individual use (and resulting energy expense) was comparable
enough to justify the use of representative evidence. As the
Dzielak Court noted, it is much more problematic to compare
the “individual variability in the energy use by owners of
washers” than it is to compare the time it takes for trained
and experienced employees to change into the same protective
clothing gear. Dzielak, 2017 WL 6513347 at *12. It seems
unlikely that in an individual action, a plaintiff who ran his
washing machine 52 times a year could rely on representative
evidence based on 392 cycles a year.
Accordingly, the Court finds common questions do not
predominate as to plaintiff's energy expense theory.

2. Plaintiff's Claims

a.

GBL Sections 349 and 350

GBL Section 349 provides that “[d]eceptive acts or
practices in the conduct of any business, trade or commerce
or in the furnishing of any service in this state are hereby
declared unlawful.” To establish a prima facie case under
Section 349, “a plaintiff must demonstrate that (1) the
defendant's deceptive acts were directed at consumers, (2) the
acts are misleading in a material way, and (3) the plaintiff
has been injured as a result.”
Maurizio v. Goldsmith, 230
F.3d 518, 521 (2d Cir. 2000). GBL Section 350 prohibits
“[f]alse advertising in the conduct of any business ... or in
the furnishing of any service” in New York. “The standard
for recovery under [Section] 350, while specific to false
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advertising, is otherwise identical to [

Section] 349.”

Goshen v. Mut. Life Ins. Co. of N.Y., 98 N.Y.2d 314, 324
n.1 (2002). Neither
Section 349 nor 350 requires proof of
reliance. See Koch v. Acker, Merrall & Condit Co., 18 N.Y.3d
940, 941 (2012);

Petrosino v. Stearn's Prod., Inc., 2018 WL

1614349, at *6 (S.D.N.Y. Mar. 30, 2018). 5
Defendant does not dispute its acts were directed at
consumers, and as discussed, common questions predominate
for plaintiff's price premium theory of injury. Defendant
argues individualized inquiries will outweigh common
evidence in determining whether consumers found the labels
materially misleading.
The Court disagrees.
Materiality under
Sections 349 and 350 is an objective
inquiry; a deceptive act is defined as one “likely to
mislead a reasonable consumer acting reasonably under the
circumstances.”
Maurizio v. Goldsmith, 230 F.3d at 521.
Thus, consumers do not have to prove that they actually relied
on a misrepresentation.
Defendant nonetheless argues classwide evidence cannot
be used to satisfy the materiality requirement, because
determining whether a reasonable consumer found the
ENERGY STAR® logo misleading necessarily depends on
each individual purchaser's date of purchase. Defendant
maintains a jury could find the ENERGY STAR® logo was
materially misleading only after the Department of Energy
reinterpreted the term “clothes container” on July 6, 2010,
or after the Department of Energy concluded defendant's
washing machines did not meet the revised ENERGY
STAR® criteria on January 19, 2011. Defendant further
argues it has a “safe harbor” defense against the proposed
class members who bought the washing machine before the
Department of Energy reinterpreted the term or disqualified
the allegedly mislabeled washing machines. See N.Y. GBL
Section 349(d) (“[I]t shall be a complete defense that the act
or practice is ... subject to and complies with the rules and
regulations of, and the statutes administered by ... any official
department, division, commission or agency of the United
States as such rules, regulations or statutes are interpreted
by ... such department, division, commission or agency or the
federal courts.”).

*9 As a general matter, materiality under
Sections 349
and 350 is an objective question that does not depend on the
mindset of each individual purchaser. Indeed, the Supreme
Court has held that materiality “is a question common to
all members of the class” when, as here, the materiality
of an alleged misrepresentation is judged according to an
objective standard.
Amgen Inc. v. Conn. Ret. Plans &
Tr. Funds, 568 U.S. at 459 (“The alleged misrepresentations
and omissions, whether material or immaterial, would be so
equally for all investors composing the class.”). Therefore,
whether the ENERGY STAR® logo was misleading before
or after a certain date, will not call for individualized factual
determinations. See Dzielak, 2017 WL 6513347, at *17. It
is a question that can be answered with common proof and
applied to the class. Cf.
Glatt v. Fox Searchlight Pictures,
Inc., 811 F.3d 528, 539 (2d Cir. 2016) (individualized
inquiries predominate when individualized inquiries cannot
be answered with generalized proof). The same rationale
applies to defendant's safe harbor defense: the viability of the
defense does not depend on facts particular to each proposed
class member's case. See
In re Visa Check/MasterMoney
Antitrust Litig., 280 F.3d 124, 138 (2d Cir. 2001) (noting
the presence of affirmative defenses does not automatically
render class certification inappropriate).
If a factfinder's determination later bars claims by some
proposed class members because of the date of purchase,
the Court “has available adequate procedural mechanisms.”
Smilow v. Sw. Bell Mobile Sys., Inc., 323 F.3d 32, 39–
40 (1st Cir. 2003). The application to the class itself can be
accomplished using “computer records, clerical assistance,
and objective criteria—thus rendering unnecessary an
evidentiary hearing on each claim.”
Soutter v. Equifax
Info. Servs., LLC, 307 F.R.D. 183, 214 (E.D. Va. 2015)
(quoting 2 Newberg on Class Actions § 4:50 (5th ed.)
) (internal quotation marks omitted); see also Minns v.
Advanced Clinical Emp. Staffing LLC, 2015 WL 3491505,
*8 (N.D. Cal. June 2, 2015) (“[T]he necessity of making
individualized factual determinations does not defeat class
certification if those determinations are susceptible to
generalized proof like employment and payroll records.”).
Therefore,
common
questions
predominate
over
individualized inquiries in determining whether consumers
found the labels materially misleading.
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Accordingly, plaintiff's claims under
and 350 may proceed.

GBL Sections 349

b. Breach of Express Warranty Claim
To state a claim for breach of express warranty under New
York law, “a plaintiff must allege (1) the existence of a
material statement amounting to a warranty, (2) the buyer's
reliance on this warranty as a basis for the contract with the
immediate seller, (3) breach of the warranty, and (4) injury to
the buyer caused by the breach.”
Goldemberg v. Johnson
& Johnson Consumer Cos., 8 F. Supp. 3d 467, 482 (S.D.N.Y.
2014). A buyer must also “within a reasonable time after he
discovers or should have discovered any breach notify the
seller of breach or be barred from any remedy.” N.Y. U.C.C.
§ 2–607(3)(a). Unlike the
Sections 349 and 350 claims,
breach of warranty claims require proof of reliance. See
Weiner v. Snapple Beverage Corp., 2010 WL 3119452, at
*11 (S.D.N.Y. Aug. 5, 2010).
Under New York law, “a buyer may enforce an express
warranty even if it had reason to know that the warranted
facts were untrue.”
Merrill Lynch & Co. Inc. v. Allegheny
Energy, Inc., 500 F.3d 171, 186 (2d Cir. 2007); see also
CBS Inc. v. Ziff–Davis Publ'g Co., 75 N.Y.2d 496, 503–
04 (1990). However, if a buyer actually had “full knowledge
and acceptance of facts disclosed by the seller which would
constitute a breach of warranty,” the buyer cannot later
assert a breach of warranty.
Galli v. Metz, 973 F.2d 145,
151 (2d Cir. 1992). This is known as the “basis of the
bargain conception of reliance for express warranty claims.”
Weiner v. Snapple Beverage Corp., 2010 WL 3119452, at
*11.
Under this conception of reliance, individual questions
predominate because each proposed class member's
knowledge of the truth or falsity of defendant's advertising
claims requires evaluation. Class certification is therefore
inappropriate for these claims. See, e.g., Weiner v. Snapple
Beverage Corp., 2010 WL 3119452, at *11 (declining to
certify a class claiming a violation of New York express
warranty law because plaintiffs' “reliance on Snapple's ‘AllNatural’ label cannot be the subject of generalized proof”);

63, 72 (2d Dep't 2006) (reversing lower court's decision that
common questions predominated with respect to reliance in a
New York express warranty claim).
*10 Accordingly, the Court declines to certify plaintiff's
claim for breach of express warranty.

c. Unjust Enrichment Claim
“To prevail on a claim for unjust enrichment in New York,
a plaintiff must establish (1) that the defendant benefitted;
(2) at the plaintiff's expense; and (3) that equity and good
conscience require restitution.” In re Mid-Island Hosp., Inc.,
276 F.3d 123, 129 (2d Cir. 2002). “Thus, plaintiffs must
show that the benefits that the members of the plaintiffs' class
received were less than what they bargained for.” Weiner v.
Snapple Beverage Corp., 2010 WL 3119452, at *10 (quoting
Vigiletti v. Sears, Roebuck & Co., 838 N.Y.S.2d 785 (2d
Dep't 2007) ).
Class certification of unjust enrichment claims is appropriate
when, as here, “the crux of plaintiffs' claims is that defendant
unjustly retained the benefits of its sale of ... products to
consumers after it failed to disclose material facts about the
defective nature of those products.” See
In re Scotts EZ
Seed Litig., 304 F.R.D. at 412 (certifying unjust enrichment
claims under California law) (quoting Cartwright v. Viking
Indus., Inc., 2009 WL 2982887, at *13 (E.D. Cal. Sept.
14, 2009) ). Defendant's argument that plaintiff has not
demonstrated required restitution on a classwide basis is
premature. Whether defendant was unjustly enriched at the
proposed class members' expense by selling the allegedly
mislabeled washing machines can succeed or fail on common
evidence.
Accordingly, plaintiff's claim for unjust enrichment may
proceed.

3. Classwide Damages
Defendant argues plaintiff's proposed damages models are
not tied to the proposed theories of liability, and thus, cannot
support class certification. (Def. Br. at 20). 6

Klein v. Robert's Am. Gourmet Food, Inc., 28 A.D.3d
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To satisfy the predominance requirement, plaintiff must
propose a damages model consistent with the proposed theory
(or theories) of liability.
Comcast Corp. v. Behrend, 569
U.S. at 34. A damages model must measure only damages
attributable to plaintiff's theory of liability; “[i]f the model
does not even attempt to do that, it cannot possibly establish
that damages are susceptible of measurement across the entire
class for purposes of 23(b)(3).”

Id. at 35.

Because the Court has already determined plaintiff's energy
expense theory of liability does not satisfy the predominance
requirement, the Court examines plaintiff's two remaining
damages models: (i) statutory damages for violations of
GBL Section 349 ($50) and Section 350 ($500); and (ii)
price premium damages. For the following reasons, the Court
finds the models are adequately tied to plaintiff's theory of
liability.

a. Statutory Damages
*11 Statutory damages are permissible in class actions
alleging
court. See

Sections 349 and 350 violations brought in federal
Kurtz v. Kimberly-Clark Corp., 321 F.R.D.

at 551 (noting statutory damages under
section 349(h)
are available on a class basis in federal court, even though
they would be barred if the same action were to proceed
in New York state court);
Guido v. L'Oreal, USA, Inc.,
2013 WL 3353857, at *16–17 (C.D. Cal. July 1, 2013)
(same). The statutory damage calculation is the number of
units sold in New York (15,380) multiplied by the $50
statutory minimum for
GBL Section 349 violations and
$500 statutory minimum for GBL Section 350 violations,
which equals $769,000 and $7,690,000, respectively.
Accordingly, plaintiff's statutory damages model is consistent
with the proposed theory of liability.

2. Price Premium Damages
Courts routinely reject price premium methodologies under
Comcast when the proposed methodologies do not attempt
to isolate the premium due only to the allegedly misleading
marketing statement. See, e.g.,

Brazil v. Dole Packaged

Foods, LLC, 2014 WL 2466559, at *16 (N.D. Cal. May 30,
2014), class decertified

2014 WL 5794873 (N.D. Cal.

Nov. 6, 2014);
Werdebaugh v. Blue Diamond Growers,
2014 WL 2191901, at *23 (N.D. Cal. May 23, 2014), class
decertified,
2014 WL 7148923 (N.D. Cal. Dec. 15, 2014).
These courts correctly point out consumers may pay a higher
price for a product for many reasons that have nothing to
do with specific advertising claims, including, for example,
brand loyalty and product quality.
Plaintiff must be able to show the damages “stemmed from
the defendant's actions that created the legal liability.”
In
re POM Wonderful LLC, 2014 WL 1225184, at *5 (C.D. Cal.
Mar. 25, 2014). In other words, plaintiff must demonstrate that
defendant's alleged misrepresentations caused the proposed
class members to pay a price premium that they otherwise
would not have paid for the allegedly mislabeled washing
machine in the absence of the misrepresentation. Id.
Thus, for Dr. Weir's price premium model adequately to match
plaintiff's theory of liability—that proposed class members
were injured when they paid a premium for an allegedly
mislabeled washing machine—Dr. Weir must show other
features are not included in his calculation of the price
premium. Dr. Weir proposes three ways in which to calculate
the price premium: (i) a 55.7% price premium purportedly
calculated by Whirlpool; 7 (ii) a 48.5% price premium based
on a continent valuation methodology, or (iii) a 44.3% price
premium based on conjoint analysis.
The continent valuation methodology study is based on a
consumer survey regarding the prices of washing machines
labeled and sold as ENERGY STAR® compliant. The 1,095
respondents were United States residents who purchased a
top-loading washing machine after 2005. The respondents'
preference for an ENERGY STAR® labeled top-loading
machine over a similar non-ENERGY STAR® machine
was nearly unanimous. The average respondent required an
average 48.5% discount to buy the machine without the
ENERGY STAR® label.
*12 The conjoint survey, on the other hand, looks at how
much the price of an ENERGY STAR® washing machine
would need to be reduced to retain the same volume of sales
without the ENERGY STAR® logo. The 530 respondents
repeatedly ranked various features of a hypothetical washing
machine, including its ENERGY STAR® status, and then
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valued products containing only certain features they have
already ranked by indicating how likely they are to
purchase the hypothetical washing machine. Each individual's
valuation of these hypothetical washing machines was then
analyzed specifically to compare ENERGY STAR® status.
These calculations, which are based on sound and accepted
methodologies, seek to isolate the alleged damage that
stemmed directly from defendant's alleged misrepresentation.
Thus, at this stage, Dr. Weir has identified statistical
methodologies and demonstrated it is possible to isolate the
price premium associated with the ENERGY STAR® label.
Defendant argues the price premium damages theory does
not match plaintiff's theory of liability, because it does
not account for the value proposed class members actually
received from the performance of the allegedly mislabeled
washing machines. In other words, defendant argues the
proposed class cannot recover the entire cost of the price
premium when some utilities savings were, in fact, delivered.
(Def. Br. at 21).
Plaintiff's theory of liability, however, does not turn on the
performance of the washing machine. Plaintiff alleges he paid
the premium because the washing machine had an ENERGY
STAR® logo. See
In re POM Wonderful LLC, 2014 WL
1225184, at *5 (“Plaintiffs must demonstrate, therefore, that
Defendant's alleged misrepresentations caused Plaintiffs to
pay a ‘price premium’ of $290 million more than Plaintiffs
otherwise would have paid for Defendant's products in the
absence of the misrepresentations.”). This an all-or-nothing
theory—or as plaintiff describes it, a binary one. Without
the logo, plaintiff claims he would not have paid the price
premium.
In sum, plaintiff's statutory and price premium damages
models match plaintiff's theories of liability and satisfy
Comcast.
B. Superiority
Rule 23(b)(3) requires a class action to be “superior to
other available methods for fairly and effectively adjudicating
the controversy.” The Court must consider:

(A) the class members' interests
in individually controlling the

prosecution or defense of separate
actions; (B) the extent and nature
of any litigation concerning the
controversy already begun by or
against class members; (C) the
desirability or undesirability of
concentrating the litigation of the
claims in the particular forum; and (D)
the likely difficulties in managing a
class action.

Fed. R. Civ. P. 23(b)(3).
Defendant does not dispute all four factors weigh in
favor of class certification. When, as here, “proceeding
individually would be prohibitive for class members with
small claims ... the class action device is frequently superior
to individual actions.”
Seijas v. Republic of Argentina,
606 F.3d at 58. Additionally, while the Dzielak class
action is already pending in the District of New Jersey,
this action includes a proposed class only in New York,
which is not a state represented in the Dzielak action. See
Bustillos v. Board of County Com'rs of Hidalgo County,
310 F.R.D. 631, 656–57 (D.N.M. 2015) (“Furthermore, the
Court concludes that, if a class has already been certified
to pursue certain claims, redundant classes should generally
not be certified. Subsequent proposed classes should either
be defined to avoid class member-overlap with previously
certified classes or else should assert different claims.” (citing
2 Newberg on Class Actions § 4:70 (5th ed.) ) ). Finally,
any concerns about manageability “rely, almost entirely, on
a premise [the Court has] already rejected—namely, that
innumerable individualized inquiries will swallow common
ones.” Haddock v. Nationwide Fin. Servs., Inc., 293 F.R.D.
272, 287 (D. Conn. 2013).
V. Motion for Reconsideration
*13 Lastly, defendant moves for reconsideration of the
Court's January 19, 2017, Opinion and Order (Doc. #45), in
light of the Supreme Court's decision in
China Agritech,
Inc. v. Resh, 138 S. Ct. 1800 (2018), which, defendant
argues, is an intervening change in the law that implemented
a “blanket no-tolling-of-class-claims-ever” rule, rendering
plaintiff's claims untimely.
The Court disagrees.
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The decision to grant or deny a motion for reconsideration
lies squarely within the discretion of the district court.
See
Devlin v. Transp. Comm'ns Int'l Union, 175 F.3d
121, 132 (2d Cir. 1999). The standard for a motion for
reconsideration “is strict, and reconsideration will generally
be denied unless the moving party can point to controlling
decisions or [factual] data that the court overlooked—matters,
in other words, that might reasonably be expected to alter the
conclusion reached by the court.” Shrader v. CSX Transp.,
Inc., 70 F.3d 255, 257 (2d Cir. 1995); see also U.S. Titan, Inc.
v. Guangzhou Zhen Hua Shipping Co., 182 F.R.D. 97, 100
(S.D.N.Y. 1998) (a motion for reconsideration “provides the
Court with an opportunity to correct manifest errors of law
or fact, hear newly discovered evidence, consider a change in
the applicable law or prevent manifest injustice”).
In China Agritech, the Supreme Court limited the permissive
tolling rule announced in
American Pipe & Construction
Co. v. Utah, 414 U.S. 538 (1974), which tolls the applicable
statute of limitations for all persons encompassed by the class
complaint and, if class status is denied, allows them to join an
existing suit or file an individual action.
China Agritech,
Inc. v. Resh, 138 S. Ct. at 1804. Faced with the question
whether a putative class member could commence a new class
action outside the statute of limitations, the Court found the
American Pipe tolling rule “does not permit the maintenance
of a follow-on class action past expiration of the statute of
limitations” upon the denial of class certification. Id.
This holding, however, does not alter this Court's prior
opinion that “American Pipe tolling ... applies only to cases
with federal question jurisdiction over federal claims.” (Doc.
#45 at 14). See
Chavez v. Occidental Chem. Corp.,
300 F. Supp. 3d 517, 529 (S.D.N.Y. 2018), reconsideration
denied, 2018 WL 620488 (S.D.N.Y. Jan. 29, 2018) (“The
American Pipe rule, however, applies only to claims arising
under federal law and thus implicating federal question
jurisdiction.”);
Vincent v. Money Store, 915 F. Supp.
2d 553, 560 (S.D.N.Y. 2013) (“The American Pipe case
concerned the tolling of claims under a federal statute, the
Sherman Act. It did not purport to announce a rule that would

apple to state law claims.”); see also 1 McLaughlin on Class
Actions § 3:15 (14th ed.) (“American Pipe did not itself
announce any tolling rule applicable to state law claims.”).
China Agritech only concerned the tolling rule announced
in American Pipe, and therefore, only applies to cases with
federal question jurisdiction over federal claims.
Here, plaintiff's claims arise under state law and implicate
diversity jurisdiction. China Agritech does not apply, and
plaintiff's claims are timely.
Accordingly, defendant's motion for reconsideration is
denied.

CONCLUSION
The motion for class certification is DENIED with respect to
the proposed Rule 23(b)(2) class and the breach of warranty
claim. In addition, plaintiff may not utilize the energy expense
theory of injury or damages model. The motion for class
certification is otherwise GRANTED.
*14 The motions to exclude or strike the opinions of
plaintiff's experts are DENIED WITHOUT PREJUDICE.
The motion for reconsideration is DENIED.
The Clerk is instructed to terminate the motions. (Docs. ##
89, 100, 103, 113).
All counsel are directed to appear for an in-person status
conference on May 30, 2019, at 2:15 p.m. By no later
than May 23, 2019, counsel are directed to submit a joint
letter addressing all case management issues going forward,
including a proposed schedule for discovery on the merits of
plaintiff's claims.
SO ORDERED.
All Citations
Not Reported in Fed. Supp., 2019 WL 1254882
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Footnotes
1

Plaintiff was a member of a putative nationwide class in Dzielak v. Whirlpool Corp., Case No. 2:12-cv-00089KM-JBC, filed on January 5, 2012, in the United States District Court for the District of New Jersey. On
February 5, 2016, the Dzielak plaintiffs voluntarily narrowed their proposed class by seeking certification of
only seven state classes, not including New York. On February 8, 2016, plaintiff and seven other Dzielak
plaintiffs from various states filed the complaint in this case, amending the complaint on March 9, 2016 (Doc.
#5). By Opinion and Order dated January 19, 2017, the Court dismissed the seven non-New York plaintiffs
for lack of personal jurisdiction. (Doc. #45). The only surviving claims are plaintiff's claims against Whirlpool.

2

Defendant vigorously disputes that common questions predominate in the context of the additional class
certification requirement under
Rule 23(a). Commonality under

Rule 23(b)(3), but notes its arguments also apply to commonality under
Rule 23(a), however, is less stringent than predominance under

23(b)(3), and therefore, the Court will focus its attention on the predominance inquiry.
v. Windsor, 521 U.S. 591, 609 (1997).

Rule

Amchem Prod., Inc.

3

E.g., Doc. #90 (“Deckant Decl.”) Ex. 6 at 13 (2008 Whirlpool presentation estimating a $200 “initial purchase
price premium” for ENERGY STAR® washing machines); Deckant Decl. Ex. 7 at 3 (2008 investor call
transcript, noting “there is a slight premium that customers will pay for energy appliances”); Deckant Decl.
Ex. 8 at 13 (2009 Whirlpool presentation showing a generally higher purchase price for ENERGY STAR®
appliances); Deckant Decl. Ex. 9 at 8 (2009 investors' conference transcript, noting purchasers “pay a little
bit more on the front end” for energy efficient models).

4

Dr. Weir states he uses 392 cycles because it was the number “specified by” the Code of Federal Regulations
that was used, in part, to generate the energy guide labels presented to the class. (Doc. #98 (“Weir Rebuttal
Decl.”) ¶ 98).

5

Defendant argues proof of individualized reliance is necessary for Section 350 claims, relying on a First
Department decision and other non-binding precedent. This Court disagrees. The Court of Appeals noted
plainly, “To the extent that the Appellate Division order imposed a reliance requirement on
General
Business Law §§ 349 and 350 claims, it was error. See Koch v. Acker, Merrall & Condit Co., 18 N.Y.3d
940, 941 (2012) (emphasis added). The court relied on its earlier decision in Small v. Lorillard Tobacco Co.,
which, in parsing a Section 350 claim, noted “[i]ntent to defraud and justifiable reliance by the plaintiff are not
elements of the statutory claim.”
94 N.Y.2d 43, 55 (1999) (noting, however, that reliance was necessary
for plaintiff's common-law fraud claim).

6

Defendant also moves to exclude or strike the opinions of plaintiff's experts Dr. Dennis, Dr. Sukumar, and
Dr. Weir under Federal Rule of Evidence 702 and
Daubert v. Merrell Dow Pharm., 509 U.S. 579 (1993).
The Second Circuit has not yet decided whether Daubert motions are appropriate at the class certification
stage; however, Comcast requires the Court ensure that plaintiff's proposed damages methodologies match
plaintiff's theories of liability.
Comcast Corp. v. Behrend, 569 U.S. at 34–35. Defendant's motions to
exclude Dr. Dennis and Dr. Sukumar and to strike certain opinions offered by Dr. Weir are DENIED WITHOUT
PREJUDICE; instead, the Court has considered whether each of Dr. Weir's proposed methodologies satisfies
Comcast.

7

Although the Court has denied without prejudice defendant's motions to exclude or strike the opinions of
plaintiff's experts at this stage of the case, the Court is highly dubious of defendant's purported calculation of
12
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two contradictory premiums (66% in the text description and 55.7% in the chart). (See Doc. #91 (“Weir Decl.”)
¶ 32–34 & n.24).

End of Document

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

13

In re Remeron End-Payor Antitrust Litigation, Not Reported in F.Supp.2d (2005)
2005 WL 2230314, 2005-2 Trade Cases P 74,966

2005 WL 2230314
United States District Court, D. New Jersey.
In re: REMERON END–PAYOR
ANTITRUST LITIGATION
STATES AND COMMONWEALTHS
OF TEXAS, et al., Plaintiffs,
v.
ORGANON USA INC. and
Akzo Nobel N.V., Defendants.
No. Civ. 02–2007 FSH, Civ. 04–5126 FSH.
|
Sept. 13, 2005.
Attorneys and Law Firms
Lisa J. Rodriguez, Donna Siegel Moffa, Trujillo Rodriguez &
Richards, LLP, Haddonfield, NJ, Arthur M. Kaplan, Jeffrey
S. Istvan, Fine Kaplan and Black, R.P.C., Philadelphia, PA,
Joseph H. Meltzer, Schiffrin & Barroway, LLP, Radnor, PA,
for Plaintiffs.
Kevin J. McKenna, Gibbons, Del Deo, Dolan, Griffinger &
Vecchione, PC, Newark, NJ, Dean Ringel, Cahill, Gordon &
Reindel, New York, NY, Joseph M. Rebein, Shook Hardy &
Bacon, LLP, Kansas City, MO, for Defendants.

OPINION
HOCHBERG, J.
*1 This matter is before the Court upon a settlement
agreement between the manufacturers of the anti-depressant
drug Remeron, Organon USA Inc. and Akzo Nobel N.V.
(Defendants or Organon), and the end-payor purchasers of
Remeron along with all Attorney Generals of the United
States of America and territories. The settling parties seek
(1) final approval of their class action settlement agreement
and plan of distribution, (2) final certification of an end-payor
settlement class pursuant to Fed.R.Civ.P. 23, and (3) award
of attorneys' fees to Plaintiffs' Counsel, reimbursement of
litigation expenses, and incentive awards to named Plaintiffs.
The Court preliminarily approved the settlement on January
25, 2005 after a preliminary fairness hearing on December 1,
2004. The final Fairness Hearing was conducted on June 28,
2005.

I. BACKGROUND
A. The Litigation
1. The Complaint
In 2002, end-payor purchasers of Remeron filed class action
complaints against Defendants. Complaints were filed by
United Food and Commercial Workers Local 56 Health
& Welfare Fund, Board of Trustees of United Food and
Commercial Workers Local 56 Health & Welfare Fund,
Vista Healthplan, Inc., Gayle Taylor, Dianne Mason and
Robert Kapella (End–Payor Plaintiffs or Plaintiffs). These
complaints were followed by a Consolidated Class Action
Complaint on September 11, 2002, and thereafter by an
Amended Consolidated Class Action Complaint (Complaint)
in In re Remeron End–Payor Antitrust Litigation, Master
Docket No. 02–CV–2007 (D.N.J.), filed January 5, 2004.
The Complaint alleges violations of the Sherman Act,
15
U.S.C. § 2, and violations of state antitrust and/or unfair
competition statutes. It alleges that Defendants (a) obtained
United States Patent No. 5,977,099 ('099 patent) through
fraud on the United States Patent and Trademark Office
(PTO), (b) improperly listed the
'099 patent in the United
States Food and Drug Administration's (FDA's) “Approved
Therapeutic Equivalence Evaluations” (Orange Book) to
preserve their monopoly, (c) improperly delayed the listing of
that patent in the Orange Book to prolong their monopoly, and
(d) thereafter improperly commenced lawsuits asserting sham
claims of patent infringement under the Hatch–Waxman Act,
21 U.S.C. § 355, and the United States patent laws against
generic drug companies (Generic Manufacturers), which
sought permission to market generic versions of Organon's
antidepressant drug, Remeron.
The Complaint alleges that Defendants took these several
actions in order to forestall the market entry of FDA-approved
generic versions of Remeron (i.e. generic mirtazapine).
As a result, end-payor purchasers—composed of Third–
Party Payors (such as health benefit funds, HMOs, health
insurers and hospitals), governmental entities, and individual
consumers—were allegedly required to purchase brandname Remeron at monopoly prices instead of being able to
purchase generic mirtazapine at a fraction of the price. Absent
Defendants' illegal activities, it is alleged that patients would
have been able to purchase lower-priced generic mirtazapine
earlier, resulting in a savings of millions of dollars.
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2. Extensive Discovery and Litigation Prior to Settlement
*2 This litigation was complex and hotly contested from the
outset, beginning with Defendants' initial unsuccessful efforts
to obtain a stay from the Magistrate Judge. On December
18, 2002, this Court granted summary judgment in favor
of certain Generic Manufacturers with respect to Organon's
patent claims against them. Following that decision, class
action complaints and individual complaints were filed by
various direct purchasers of Remeron (Direct Purchasers),
who are not a part of this litigation or settlement.
The Court then entered a case management Order on June 18,
2003, coordinating discovery in the End–Payor class actions,
the Direct Purchaser cases, and the antitrust counterclaims
filed by the Generic Manufacturers. Additional coordination
and case management Orders were issued on July 16, 2003;
August 11, 2003; and December 11, 2003, and several
Orders regarding discovery were issued September 26, 2003;
December 23, 2003; January 15, 2004; January 16, 2004;
February 3, 2004; February 10, 2004; and February 13, 2004.
On December 3, 2003, the Court granted Defendants'
motion to dismiss several antitrust counterclaims by Generic
Manufacturers including the (a) allegation that the
'099
patent had been improperly listed by Defendants in the FDA's
Orange Book for anticompetitive reasons, and (b) allegation
that the Defendants' patent litigation against the Generic
Manufacturers was baseless and brought for anticompetitive
purposes to prolong Defendants' monopoly.
Overall, discovery was extensive. Approximately 800,000
pages of documents and data were produced by Defendants
and third parties. Documents produced included hundreds
of thousands of pages relating to Defendants' various antigeneric strategies for Remeron; Defendants' internal patent
planning and life cycle management strategy; Defendants'
regulatory and Orange Book listing strategies; Defendants'
clinical development files, which contained additional
documentation regarding other regulatory exclusivity
strategies for Remeron; Defendants' patent files, including
file wrapper and patent prosecution history documentation;
and numerous scientific and medical articles and other
publications which impacted upon the issues of noninfringement and invalidity of the
'099 patent. End–Payor
Plaintiffs' briefs revealed extensive research into the various
legal and regulatory issues in this case, including an analysis

of various FDA regulations and the case law interpreting
those regulations.
End–Payor Plaintiffs' counsel pressed Defendants on the
adequacy of their document production at a hearing on
December 19, 2003, through a Notice of Deposition of
Corporate Defendants Pursuant to Fed.R.Civ.P. 30(b)(6),
and through a letter brief on February 2, 2004. They took
depositions of numerous current or former employees of
the Defendants. These included many high-level executives
and employees, who were deposed on complicated and
highly technical issues relating to Defendants' various legal,
regulatory, marketing and other anti-generic strategies for
Remeron. Plaintiffs also consulted heavily with counsel for
the Direct Purchasers, counsel for the Generic Manufacturers,
and the State Attorneys General. In all, over 50 depositions
were taken.
*3 The End–Payor Plaintiffs also provided extensive
discovery, including Rule 26 Initial Disclosures on October
15, 2002, answers to interrogatories on September 8,
2003, supplemental voluminous document production, and
deposition testimony by the two institutional End–Payor
Plaintiff Class Representatives (Vista Healthplan, Inc. and
United Food & Commercial Workers Local 56 Health &
Welfare Fund). End–Payor Plaintiffs also engaged and met
extensively with economic and other experts to develop
support for theories of liability and to measure the monetary
harm suffered by End–Payors of Remeron.
Defendants moved to dismiss or stay the End–Payor
Plaintiffs' Consolidated Amended Complaint on November
14, 2002. End–Payor Plaintiffs filed a comprehensive
Memorandum in Opposition to Defendants' Motion to
Dismiss or Stay on January 17, 2003, and a Notice of
Supplemental Authority in opposition on February 6, 2003, as
well as a letter brief regarding subsequent authority on April
25, 2003, and a letter brief on further supplemental authority
on June 3, 2003. Defendants filed their Reply Memorandum
in Support of Motion to Dismiss or Stay on February 21, 2003,
and filed a response to End–Payor Plaintiffs' April 25 letter
brief on May 8, 2003, and a response to End–Payor Plaintiffs'
June 3 letter brief on June 5, 2003.
Defendants opposed End–Payor Plaintiffs' motion for
leave to file the End–Payor Plaintiffs' Consolidated
Amended Complaint. End–Payor Plaintiffs filed an extensive
Memorandum of Law in Support of Plaintiffs' Motion for
Leave to Amend on November 18, 2003. After briefing
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and oral argument, the Court granted End–Payor Plaintiffs'
motion for leave to amend on December 31, 2003. Following
oral argument, Defendants' initial motion to dismiss was
denied as moot in light of End–Payor Plaintiffs' Amended
Consolidated Complaint, by Order dated January 15, 2004.
Defendants thereafter moved to dismiss End–Payor Plaintiffs'
Amended Consolidated Class Action Complaint on January
20, 2004. End–Payor Plaintiffs moved to certify a nationwide
class of End Payors, including consumers as well as
public (non-federal) and private institutional End Payors, on
October 27, 2003. End–Payor Plaintiffs filed a comprehensive
Memorandum of Law in Support of Plaintiffs' Motion for
Class Certification, together with a detailed and extensive
Declaration from Harvard University health economist
Professor Richard G. Frank in support of class certification.
The Court had not issued a ruling on these two motions at the
time of the proposed settlement.
As the End–Payor Plaintiffs were developing their case, the
working group of State Attorneys General were conducting
their own economic and factual investigation relating to
the claims, underlying events, and conduct alleged by the
End–Payor Plaintiffs and others. Beginning in March 2003,
the Office of the Attorney General of Texas issued Civil
Investigative Demands (CIDs) for documents and answers to
written interrogatories to the Defendants and to third parties,
including the Generic Manufacturers. A multi-state working
group of State Attorneys General that was formed during the
summer of 2003 conducted a targeted review of the 200 CD–
ROMs of document images produced in response to the CIDs.
The working group also reviewed transcripts of depositions
and hearings from the patent litigation and the End–Payor
and Direct Purchaser litigation. The State Attorneys General
also researched and analyzed may legal and regulatory issues
involving patents, the FDA and the Hatch–Waxman process.
In addition, the State Attorneys General gathered data relating
to purchases of Remeron from their state agencies, including
their state Medicaid programs, as well as sales and pricing
data from the Defendants and the Generic Manufacturers, and
retained economists to analyze the data and create damages
estimates. The State Attorneys General undertook extensive
legal research and analysis and consulted with economic and
intellectual property law experts regarding the theories of
liability at issue in this case.
B. Mediation and Settlement
*4 In December 2003, the parties began to explore the
possibility of settlement with the working group of State

Attorneys General. The settlement negotiations included a
multi-day global settlement mediation before Judge Politan
in January 2004. This was followed by a series of settlement
discussions between Defendants' and End–Payor Plaintiffs'
counsel in coordination with the working group of State
Attorneys General. These discussions laid the groundwork,
but settlement was not achieved until the end of a two-day
settlement conference before this Court. The broad outlines
of this agreement were discussed with the Court in chambers
on February 18, 2004.
For the next half year, the End–Payor Plaintiffs and the States
together engaged in further negotiations with Defendants to
craft and finalize the detailed written settlement agreement.
Other negotiations included crafting and finalizing the escrow
agreement, the proposed preliminary approval order, the
proposed final judgment, and the class notice of the proposed
settlement. The working group of State Attorneys General,
in conjunction with the Federal Trade Commission, engaged
in many further negotiations with Defendants to draft and
finalize the Stipulated Injunction. State Attorneys General
who were not involved in the working group were later invited
to join the settlement.
C. Preliminary Approval of the Settlement and Execution
of the Notice Plan
On October 20, 2004, End–Payor Plaintiffs and the Plaintiff
States filed their Memorandum in Support of End–Payor
Plaintiffs' and States' Motion for Preliminary Approval of
Proposed Settlement. Contemporaneous with the filing of that
M emorandum, a Complaint including all of the 50 States, the
District of Columbia, and all U.S. territories was filed with the
Court, along with the fully executed settlement agreement. 1
On November 17, 2004, the Court issued an Order requesting
End–Payor Plaintiffs and Plaintiff States submit a brief
addressing in further detail their proposed Notice Plan.
On November 24, 2004, End–Payor Plaintiffs and Plaintiff
States submitted a Supplemental Memorandum in Further
Support of Plaintiffs' Motion for Preliminary Approval that
addressed the issues raised. On December 1, 2004, the Court
held a hearing on the proposed preliminary approval of the
settlement. At that hearing, the Court requested that the parties
develop a proposed Plan of Distribution and include details
regarding that plan in the notices, which the parties did.
On January 14, 2005, the End–Payor Plaintiffs and Plaintiff
States submitted a Second Supplemental Memorandum
in Further Support of Plaintiffs' Motion for Preliminary
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Approval, setting forth the proposed Plan of Distribution and
revised notices. On January 24, 2005, the Court followed up
with an e-mail to the parties seeking additional information
regarding certain language in the proposed order and the
notice. End–Payor Plaintiffs and Plaintiff States responded to
the Court's questions by return e-mail and revised the longform and summary notices in response to the Court's inquiries.
*5 On January 25, 2005, the Court entered an Order
Conditionally Certifying Settlement Class, Preliminarily
Approving Proposed Settlement, and Preliminarily
Approving Representation of Attorneys General. In
compliance with the settlement agreement and the Court's
January 25, 2005 Order, Defendants paid $35 million into
escrow on February 1, 2005.
Then the Notice Plan was carried out. The claims
administrator, Complete Claim Solutions (CCS), mailed
13,431 notice packages to Third–Party Payor (TPP) class
members. As of May 25, 2005, with the cooperation of the
pharmacies, CCS had caused to be mailed 854,046 notice
packets to potential consumer class members. The media
consultant retained by CCS published the summary notice in
national publications, such as Reader's Digest, Parade, USA
Today and USA Weekend. To provide adequate coverage for
class members residing in one of the United States Territories,
the media consultant published summary notice in El Nuevo
Dia, the Pacific Daily News and the Virgin Islands Daily
News. The media consultant also published the summary
notice in an industry periodical, National Underwriter, to
reach TPP class members. Additionally, CCS contacted
22,643 physicians, and numerous mental health, senior and
women's organizations soliciting their assistance in notifying
their members of the settlement. CCS distributed Public
Service Announcements (PSAs) to 1,000 radio stations. As of
May 25, 2005, 60 radio stations reported airing the PSAs a
total of 11,179 times. CCS designed and developed a website
for potential class members to obtain information and for
consumer class members to file a claim online; and CCS set
up and operates a toll-free 800 telephone number to answer
class members' questions. As of May 25, 2005, over 40,000
visits have been made to the website and nearly 30,000 calls
have been made to the toll-free telephone number.
D. The Settlement Terms
A copy of the settlement agreement and its exhibits were
filed with the Court on October 20, 2004 with the motion
by End–Payor Plaintiffs and States for preliminary settlement
approval.

1. Monetary Payments And Distributions
The settlement provides for settlement payments by
Defendants in a total amount of up to Thirty–Six
Million Dollars ($36,000,000.00) (Settlement Consideration)
consisting of: (1) Thirty–Three Million Dollars
($33,000,000.00) that Defendants paid into an escrow account
on February 1, 2005, plus any interest, dividends and
other distributions and payments earned on that sum while
in escrow (Settlement Fund); (2) Two Million Dollars
($2,000,000.00) that Defendants paid on February 1, 2005
into a separate escrow account to pay for costs and
expenses of settlement class notice and future costs of
settlement administration, plus any interest, dividends and
other distributions and payments earned on that sum while
in escrow (Notice Fund); and (3) up to One Million Dollars
($1,000,000.00) that the Defendants will pay to the States
following the effective date of the settlement agreement for
their reasonable attorneys' fees and expenses incurred in
their investigations of Defendants relating to this matter and
in connection with the approval and administration of this
settlement.
a. The Settlement Fund
*6 On February 1, 2005, Defendants deposited into escrow
the sum of Thirty–Three Million Dollars ($33,000,000.00).
This Settlement Fund may be used for purposes of distribution
to the members of the settlement class and the Plaintiff States,
payment of further notice or administrative costs in excess
of the amount of the Notice Fund up to $500,000.00, and
payment of End–Payor Plaintiffs' attorneys' fees and costs,
and incentive awards for the class representatives.
Under the Plan of Distribution, the net settlement amount
(the settlement fund less notice and claims administration
costs, attorneys' fees, expenses, and incentive awards) will
be allocated as follows: 32.8% to consumers, 16.5% to state
governmental purchasers, and 50.7% to TPPs. End–Payor
Plaintiffs' Co Lead Counsel have applied to the Court for
an attorneys' fees award from the Settlement Fund equal to
$7.8 million (23.6% of the Settlement Fund) plus 23.6% of
interest that has accrued on the Settlement Fund, as well as
reimbursement of almost $500,000.00 in expenses (including
expert fees and costs). Attorneys' fees and expenses will be
distributed by End–Payor Plaintiffs' Co–Lead Counsel among
the ten law firms that initiated and litigated these End Payor
cases. In addition, End–Payor Plaintiffs seek an award of
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incentive awards to the Class Representatives in the amount
of Seventy–Five Thousand Dollars ($75,000.00).

Applicable Law” and (b) “shall not” provide to the FDA
“Listing Information that [is] false or misleading.”

b. The Notice Fund
Defendants deposited into escrow a separate amount of
Two Million Dollars ($2,000,000.00) used exclusively for
the payment of notice and administrative fees and costs
reasonably incurred for the purpose of providing notice of
settlement to members of the settlement class, processing
claims and administering the settlement, paying any taxes and
tax expenses with respect to the escrow accounts, and paying
reasonable fees and costs to the escrow agent.

3. Release of Claims
Members of the settlement class (who have not made
valid and timely elections to exclude themselves from the
settlement class) release and discharge forever the Defendants
from all claims which could have been asserted from the
facts and circumstances giving rise to this case, from the
beginning of time through January 25, 2005 (the date this
Court preliminarily approved the Settlement Agreement).
II. ANALYSIS

c. Payment to State Attorneys General
After the effective date of the settlement agreement,
Defendants will reimburse the Plaintiff States for their
reasonable attorneys' fees and expenses incurred in
connection with their investigations of Defendants relating to
this matter, as well as their future reasonable attorneys' fees
and expenses to be incurred in connection with settlement
approval and administration. The aggregate amount of all
such fees and expenses of all Plaintiff States that shall
be reimbursable shall not exceed One Million Dollars
($1,000,000.00).
d. Any Unclaimed Money
Any amount in the Settlement Fund that remains after
payment of all claims, Court-approved fees, costs, expenses,
and incentive awards, and any supplemental distribution to
settlement class members and Court-approved supplemental
fees and costs, will be distributed to charitable organizations
or state agencies that provide health or legal services to
settlement class members, as recommended by End–Payor
Plaintiffs' Co–Lead Counsel and/or State Liaison Counsel and
approved by the Court.
2. Injunctive Relief
*7 Defendants have agreed to an injunction prohibiting
certain future conduct (Injunction), which will become
effective when the settlement agreement becomes effective.
The Injunction, which was negotiated by the Plaintiff States
in conjunction with the Federal Trade Commission states,
inter alia, that Defendants (a) “shall not seek, maintain,
certify to, or take any other action in furtherance of, the
listing or continued listing of any Patent in the Orange Book
where the listing of such Patent in the Orange Book violates

A. Class Certification for Purposes of Settlement
In its Order preliminarily approving the settlement agreement,
the Court conditionally certified the Settlement Class, defined
in the settlement agreement as:

All End Payors (including any
assignees of such End Payors) who
purchased and/or paid all or part
of the purchase price of Mirtazapine
Products in the United States during
the period beginning June 15, 2001
through January 25, 2005 (the date
of the Preliminary Approval Order).
Excluded from the Settlement Class
are (i) Defendants and any of
their subsidiaries and affiliates, (ii)
all federal governmental entities,
agencies and instrumentalities, and
(iii) all wholesalers and retailers and
all persons or entities that purchased
Mirtazapine Products primarily for
purposes of resale.

The Court also preliminarily approved the following as Class
Representatives:
United Food and Commercial Workers Local 56 Health &
Welfare Fund, and Board of Trustees of United Food and
Commercial Workers Local 56 Health & Welfare Fund, a
health benefit fund operated for the benefit of present and
retired members of the union local and their families;

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

5

In re Remeron End-Payor Antitrust Litigation, Not Reported in F.Supp.2d (2005)
2005 WL 2230314, 2005-2 Trade Cases P 74,966

Vista Healthplan, Inc., a health maintenance organization
that provides comprehensive healthcare benefits to its
members; and
Gayle Taylor, Dianne Mason, and Robert Kapella, all of
whom are consumers who purchased Remeron during the
Class Period.
Under
Rule 23 of the Federal Rules of Civil Procedure,
the Court must engage in a two-step analysis in order
to determine whether it should certify a class action for
settlement purposes. First, the Court must determine whether
the End–Payor Plaintiffs and Plaintiff States have satisfied
the prerequisites for maintaining a class action as set forth
in
Fed.R.Civ.P. 23(a). If the End–Payor Plaintiffs and
Plaintiff States can satisfy these prerequisites, the Court
must then determine whether the alternative requirements of
Rule 23(b)(2) or
23(b)(3) are met. See
Fed.R.Civ.P.
23(a) advisory committee's note. “Confronted with a request
for settlement-only class certification, a district court need not
inquire whether the case, if tried, would present intractable
management problems, see

Fed. Rule Civ. Proc. 23(b)(3)

(D), for the proposal is that there be no trial.”
Amchem
Prods., Inc. v. Windsor, 521 U.S. 591, 619, 117 S.Ct. 2231,
138 L.Ed.2d 689 (1997).

1. The Requirements of

Rule 23(a)

*8
Rule 23(a) provides that class members may maintain
a class action as representatives of a class if they show the
court that:
(a) the class members are so numerous that joinder of all
members is impracticable;
(b) the action addresses questions of law or fact common
to the class;
(c) the claims or defenses of the class representatives are
typical of the claims or defenses of the class; and
(d) the class representative parties will fairly and
adequately protect the interests of the class.
a. Numerosity

Courts will ordinarily discharge the prerequisite of
numerosity if the class is so large that “joinder of all
members is impracticable.”
Hanlon v. Chrysler Corp.,
150 F.3d 1011, 1019 (9th Cir.1998). “The plaintiff need
not precisely enumerate the potential size of the proposed
class, nor is the plaintiff required to demonstrate that joinder
would be impossible.” Cannon v. Cherry Hill Toyota, Inc.,
184 F.R.D. 540, 543 (D.N.J.1999); accord
Wachtel v.
Guardian Life Ins. Co., 223 F.R.D. 196, 211 (D.N.J.2004).
Moreover, “[i]t is proper for the court to accept common sense
assumptions in order to support a finding of numerosity.”
Cumberland Farms, Inc. v. Browning–Ferris Indus., 120
F.R.D. 642, 646 (E.D.Pa.1988) (citation omitted); accord
In re Nasdaq Market–Makers Antitrust Litig., 169 F.R.D.
493, 509 (S.D.N.Y.1996).
Here, the plaintiff class consists of End Payors, including
consumers, who paid all or part of the price of Remeron
in the United States during the class period. “There can
be no serious question that joinder of all these parties,
geographically dispersed throughout the United States, would
be impracticable.” In re Corrugated Container Antitrust
Litig., 80 F.R.D. 244, 247 (S.D.Tex.1978). Hundreds of
thousands of class members have received notice and tens
of thousands have filed proofs of claim across. The class
thus easily fulfills the numerosity requirement. “[N]umbers in
excess of forty, particularly those exceeding one hundred or
one thousand have sustained the [numerosity] requirement.”
Weiss v. York Hosp., 745 F.2d 786, 808 n. 35 (3d Cir.1984).
b. Commonality
The threshold commonality inquiry is whether there are
any questions of fact or law that are common to the class.
Fed.R.Civ.P. 23(a)(2). “[C]ommonality does not require an
identity of claims or facts among class members.” Newton
v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 259 F.3d 154,
183 (3d Cir.2001). Rather, “[t]he commonality requirement
will be satisfied if the named plaintiffs share at least one
question of fact or law with the grievances of the prospective
class.” “Even where individual facts and circumstances do
become important to the resolution, class treatment is not
precluded.”
Cir.1994)

Baby Neal v. Casey, 43 F.3d 48, 57 (3d
Id. at 57. “The threshold of commonality is not

high.” In re School Asbestos Litig., 789 F.2d 996, 1010 (3d
Cir.1986).
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*9 In this case, many common questions exist. They include,
inter alia, (1) what is the relevant product market?; (2)
did Defendants have market power in that market?; and
(3) did Defendants unlawfully monopolize that market?
Antitrust actions often present common questions of law
and fact, and are, therefore, frequently certified as class
actions. See, e.g., Transamerican Ref. Corp. v. Dravo
Corp., 130 F.R.D. 70, 73 (S.D.Tex.1990) (antitrust pricefixing claims and common law fraud); Cusick v. NV
Nederlandsche Combinatie Voor Chemische Industrie, 317
F.Supp. 1022, 1024 (E.D.Pa.1970) (consumer class action
charging monopolization). The commonality requirement is
satisfied here.
c. Typicality
The Third Circuit has “set a low threshold for satisfying”
the typicality requirement holding that “[i]f the claims of the
named plaintiffs and class members involve the same conduct
by the defendant, typicality is established.”
Newton v.
Merrill Lynch, Pierce, Fenner & Smith, Inc., 259 F.3d 154,
183–84 (3d Cir.2001); accord Baby Neal v. Casey, 43 F.3d
48, 58 (3d Cir.1994) (stating “cases challenging the same
unlawful conduct which affects both the named plaintiffs and
the putative class usually satisfy the typicality requirement”).
The typicality requirement “does not mandate that all putative
class members share identical claims.” Newton, 259 F.3d
at 84; see also

Hassine v. Jeffes, 846 F.2d 169, 176–77

(3d Cir.1988). Plainly, “there is nothing in
Rule 23(a)(3)
which requires named plaintiffs to be clones of each other
or clones of other class members.”
In re Lorazepam &
Clorazepate Antitrust Litig., 202 F.R.D. 12, 27 (D.D.C.2001);
accord
In re Catfish Antitrust Litig., 826 F.Supp. 1019,
1036 (N.D.Miss.1993).
In this case, the Class Representatives' and the class members'
claims are identically predicated upon Defendants' alleged
actions of improper listing and late listing of the
'099
Patent in the Orange Book, fraud on the PTO, and filing
of allegedly baseless patent infringement lawsuits against
Generic Manufacturers. Thus, “[t]here are no differences as
to the type of relief sought or the theories of liability upon
which plaintiffs will proceed.” In re Corrugated Container
Antitrust Litig., 80 F.R.D. 244 (S.D.Tex.1978). The Class
Representatives' claims and those of the class members

arise from the same course of conduct. “[S]ince the various
claims alleged appear to stem from a single course of
conduct ... we cannot conclude that the district court abused its
discretion in holding that the typicality requirement was met.”
Grasty v. Amalgamated Clothing and Textile Workers
Union, 828 F.2d 123, 130 (3d Cir.1987). Accordingly, the
Class Representatives' claims are typical of those of the class
members.
d. Adequacy of Representation
The final requirement of
Rule 23(a) is that “the
representative parties will fairly and adequately protect the
interests of the class.”
Fed.R.Civ.P. 23(a)(4). The Third
Circuit has held that “adequate representation depends on
two factors: (i) the plaintiff's attorney must be qualified,
experienced, and generally able to conduct the proposed
litigation, and (ii) the plaintiff must not have interests
antagonistic to those of the class.”
Hoxworth v. Blinder,
Robinson & Co., 980 F.2d 912, 923 (3d Cir.1992); accord
In re Warfarin Sodium Antitrust Litig., 391 F.3d 516, 532
(3d Cir.2004);
Wetzel v. Liberty Mutual Ins. Co., 508 F.2d
239, 247 (3d Cir.1975).
*10 As to the first factor, End–Payor Plaintiffs' counsel have
successfully prosecuted numerous antitrust class actions.
Plaintiffs' Co–Lead Counsel, Arthur M. Kaplan, is a graduate
of the Harvard Law School (J.D., cum laude, 1970) and
has been active in antitrust and other complex litigation.
Mr. Kaplan was Co–Lead Counsel for plaintiffs in the
In
re Nasdaq Market–Makers Antitrust Litig., 187 F.R.D. 465
(S.D.N.Y.1998), in which plaintiffs achieved settlements
totaling $1.027 billion. 2 End–Payor Plaintiffs' Co–Lead
Counsel Joseph H. Meltzer likewise is experienced. Mr.
Meltzer is a graduate of the Temple University School
of Law (J.D., cum laude ) and has focused his practice
exclusively on antitrust and complex class action litigation.
In addition to prominent roles in prosecuting several major
antitrust class actions to successful conclusions, including
In re Sorbates Direct Purchaser Antitrust Litig., C98–
4886 (N.D.Cal.2001) (settlements exceeding $92 million),
Mr. Meltzer was appointed Co–Lead Counsel in Ryan–
House v. GlaxoSmithKline plc, C.A. 2:02cv442 (E.D.Va.),
a pharmaceutical antitrust class action brought on behalf of
end payors of the prescription medication Augmentin which
recently settled for $29 million. End–Payor Plaintiffs' Acting
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Co–Lead Counsel Jeffrey S. Istvan is a 1992 graduate of the
University of Virginia School of Law, where he was a Hardy
Cross Dillard Scholar. Following a federal judicial clerkship,
he has been active in antitrust and consumer class actions.
Mr. Istvan was sole lead counsel in Parsky v. Wachovia
Bank, N.A., 2001 WL 535786 (C.C.P. Phila. May 8, 2001), a
consumer class action that recently settled for approximately
than $23 million and worked on several large antitrust class
actions, including In re Copper Antitrust Litig., M.D.L. No.
1303 (7 th Cir.2004) (appeal pending); In re Polypropylene
Carpet Antitrust Litig., 93 F.Supp.2d 1348 (N.D.Ga.2000)
(settlements totaling $50 million); and
In re Commercial
Explosives Antitrust Litig., 945 F.Supp. 1489 (D.Utah 1996)
(settlements totaling $77 million).
The State Attorneys General, as counsel for the Plaintiff
States, have considerable expertise in complex antitrust
parens patriae and class action litigation. State Liaison
Counsel Patricia A. Conners, Director of the Antitrust
Division of the Florida Attorney General's Office and past
Chair of the National Association of Attorneys General
(“NAAG”) Multistate Antitrust Task Force. She was an
Assistant Attorney General in the Antitrust Division, working
on such notable cases as Florida v. Borden, Inc., the
1989 school milk bid-rigging cases that resulted in a $36
million recovery for Florida school boards and Florida v.
Abbott Laboratories, Inc., the first of the so-called Infant
Formula cases, and the Disposable Contact Lens Litigation,
which settled in 2002 for $80 million. She has practiced
antitrust law exclusively since 1987. State Liaison Counsel
Kim Van Winkle is an Assistant Attorney General in the
Office of the Attorney General of Texas, where she has
practiced antitrust law exclusively since 1998. Ms. Van
Winkle graduated in 1997 with honors from the University
of Texas School of Law, with a joint Master of Public
Affairs degree from the Lyndon B. Johnson School of Public
Affairs. She has participated in the investigation and litigation
of numerous complex, multistate antitrust cases, including
In re Buspirone Antitrust Litigation, No. 01–CV–11401,
MDL 1413 (S.D.N.Y. Mar. 7, 2003) (final approval granted
for $100 million settlement of end-payor action alleging
monopolization of drug markets through patent abuse). These
attorneys are qualified, experienced, and have skillfully
worked on this litigation.
*11 The Class Representatives' interests are not antagonistic
to those of the absent class members. The central issues in
this case are critical to the claims of both groups. In proving

these common issues, the Class Representatives further the
absent class members' claims no less than their own. Cf.
In re Cardizem CD Antitrust Litig., 218 F.R.D. 508, 518
(E.D.Mich.2003) (“Each Class member ... has a common
interest in establishing that he, she, or it was financially
injured by Defendants' conduct and in an aggregate damages
computation”);

In re Warfarin Sodium Antitrust Litig., 212

F.R.D. 231, 251 (D.Del.2002), aff'd,
391 F.3d 516 (3d
Cir.2004) (“The named plaintiffs share a strong interest in
establishing liability of defendant, seeking the same type of
damages (compensation for overpayment) for the same type
of injury (overpayment for warfarin sodium)”). Further, “it
is difficult to imagine a better representative of the retail
consumers within a state than the state's attorney general.”
In re Antibiotic Antitrust Actions, 333 F.Supp. 278, 280
(S.D.N.Y.1971); accord
In re Lorazepam & Clorazepate
Antitrust Litig., 205 F.R.D. 369, 387 (D.D.C.2002) (stating
the plaintiff states “have evidenced a genuine interest in this
litigation, and are qualified and experienced.”). States, acting
through their attorneys general, have frequently been held to
be the “best representatives of the consumers residing within
their jurisdictions.” In re Ampicillin Antitrust Litig., 55 F.R.D.
269, 274 (D.D.C.1972); see also
West Virginia v. Chas.
Pfizer & Co., Inc., 440 F.2d 1079, 1089–91 (2d Cir.1971).
Thus, the adequacy requirement has been met.

2. The Requirements of

Rule 23(b)(3)

Once the requirements of
Rule 23(a) are met,
Rule
23(b)(3) permits the maintenance of a class action if “the
court finds [a] that the questions of law or fact common to
the members of the class predominate over any questions
affecting only individual members, and [b] that a class action
is superior to other available methods for the fair and efficient
adjudication of the controversy.”
“The
Rule 23(b)(3) predominance inquiry tests whether
proposed classes are sufficiently cohesive to warrant
adjudication by representation.”
Amchem Prod., Inc. V.
Windsor, 521 U.S. 591, 623, 117 S.Ct. 2231, 138 L.Ed.2d 689
(1997). As the Supreme Court has observed, “[p]redominance
is a test readily met in certain cases alleging ... violations
of the antitrust laws.”
Amchem, 521 U.S. at 625. In
particular, “[a]ntitrust actions involving common questions of
liability for monopolization ... have frequently been held to
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predominate for the preliminary stage of class certification.”
Lorazepam & Clorazepate, 202 F.R.D. at 29. “The
presence of individual questions ... does not mean that the
common questions of law and fact do not predominate.”
Eisenberg v. Gagnon, 766 F.2d 770, 786 (3d Cir.1985).
a. Questions of Law and Fact Common to the Class
Predominate
*12 “As is true in many antitrust cases, the alleged
violations of the antitrust laws at issue here respecting ...
monopolization relate solely to Defendants' conduct, and
as such proof for these issues will not vary among class
members.”
Lorazepam & Clorazepate, 202 F.R.D. at 29
(internal quotation marks and citation omitted). As the Third
Circuit held in
In re Linerboard Antitrust Litig., 305
F.3d 145 (3d Cir.2002), cert. denied, 538 U.S. 977, 123
S.Ct. 1786, 155 L.Ed.2d 666 (2003) that “common issues ...
predominate here because the inquiry necessarily focuses
on defendants' conduct, that is, what defendants did rather
than what plaintiffs did.”

Id. at 163 (citation omitted); see

Deposit Guar. Nat'l Bank v. Roper, 445 U.S. 326, 339, 100
S.Ct. 1166, 63 L.Ed.2d 427 (1980).
In contrast to the inefficiency of duplicative individual
lawsuits, “[t]he efficacy of resolving all plaintiffs' claims in
a single proceeding is beyond discussion.”
Sollenbarger
v. Mountain States Tel. and Tel. Co., 121 F.R.D. 417,
436 (D.N.M.1988). “[T]he class action mechanism offers
substantial economies of time, effort and expense for
the litigants as well as the Court.”
In re Terazosin
Hydrochloride, 220 F.R.D. 672, 700 (S.D.Fl.2004).
In this very expensive litigation involving hundreds of
thousands documents, it would not have been economically
feasible for many plaintiffs to seek individual redress. Judicial
economy as well as fairness to Defendants makes the
litigation of such claims in one action far more desirable than
numerous separate actions litigating the same issues.
Because the End–Payor Plaintiffs and Plaintiff States have
satisfied all of the requirements under

Fed.R.Civ.P. 23(a)

also
Warfarin Sodium, 391 F.3d at 528. “The common
questions of law, the elements of the monopolization claim
fully enumerated, ... dwarf, rather than merely predominate

and the requirements of
Fed.R.Civ.P. 23(b)(3), this Court
certifies the proposed class for purposes of this settlement.

over, any individual questions.”
Sollenbarger v. Mountain
States Tel. and Tel. Co., 121 F.R.D. 417, 427 (D.N.M.1988);

B. The Notice of Settlement
*13 The settlement class members are entitled to notice of
the proposed settlement and an opportunity to be heard. See

see also
Davis v. Southern Bell Tel. Co., 1993 WL
593999, *7 (S.D.Fla. Dec.23, 1993) (“[T]he issues of antitrust
violation, injury, and damages all turn on class-wide proof”).
In this case, the claims of all class members arise from
the same facts giving rise to the same legal claims,
as discussed in the above sections on commonality and
typicality. Accordingly, the predominance requirement is
satisfied.
b. A Class Action is Superior to Other Available Methods
“In the case of consumers, the class members here have
little interest in ‘individually controlling the prosecution or
defense of separate actions,’
Fed.R.Civ.P. 23(b)(3)(A),
because each consumer has a very small claim in relation to
the cost of prosecuting a lawsuit.”
Warfarin Sodium, 212
F.R.D. at 251. Indeed, “[w]here it is not economically feasible
to obtain relief ... aggrieved persons may be without any
effective redress unless they employ the class action device.”

Fed.R.Civ.P. 23(e);
Phillips Petroleum Co. v. Shutts,
472 U.S. 797, 105 S.Ct. 2965, 86 L.Ed.2d 628 (1985).
The notice period in this case began on March 14, 2005,
and continued for forty-five (45) calendar days until April
27, 2005. Under the settlement agreement and Preliminary
Approval Order, settlement class members had that Notice
Period of 45 days to submit any requests to opt-out of the class
and until May 28, 2005 to submit objections.
1. Notice Plan
The Notice Plan consisted of multiple components designed
to reach consumers through paid print and broadcast media
through Public Service Announcements, earned media, and
direct mailed notice (to the extent that information could be
obtained) to purchasers of Remeron. The media plan provided
an estimated reach of more than 90 percent, and frequency
realized may have been as much as 2.5 times. 3
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a. Published Notice
Syndicated data, audited data and proprietary research from
the National Mental Health Association and the National
Foundation for Depressive Illness were reviewed to identify
the media vehicles that would most effectively deliver
the message to potential class members in the U.S. and
its territories (specifically, Guam, U.S. Virgin Islands, and
Puerto Rico). The resulting plan was that the summary notice
(about 1 page) be placed in a combination of national Sunday
Supplements, USA Today, and Reader's Digest to reach
consumers, plus an insertion in National Underwriter to reach
Third–Party Payors. The Notice Plan's consumer published
media schedule was based upon techniques specifically
designed for legal notification.
The long-form notice (several pages) provides detailed
information about the proposed settlement, including a
summary of the monetary and injunctive terms, the allocation
percentages, the requested attorneys' fees, litigation costs
and incentive awards, and detailed information on the terms
of the releases. In addition, the long-form notice provides
information about the fairness hearing date, and Settlement
Class members' rights to object or opt out (and deadlines
and procedures). Finally, the long-form notice included a
Claim Form to be completed and returned by Class members.
The Claim Form also is available on a dedicated website,
www.RemeronSettlement.com, or by calling a toll-free 800
telephone number provided in the long-form notice and the
summary notice.
b. Mailed Notice
Direct mail notices consisted of mailing the settlement notice
packet (including the long-form notice and a Claim Form)
to inform potential class members of their rights and how
they could participate in the class action. This direct mail
settlement notice packet was sent to all potential TPP class
members included in CCS' proprietary TPP mailing database,
which includes 13,431 TPPs (e.g., insurance companies,
healthcare and welfare funds, self-insureds, etc.) and record
keepers (e.g., third-party administrators and pharmacy benefit
managers).
*14 In addition, potential consumer class members were
contacted by direct mail with the assistance of pharmacies
and psychiatrists. Many potential class members were
mailed a settlement notice packet by their pharmacy
and/or psychiatrist. Twenty-six large national pharmacies
participated in mailing settlement notice packets to their

customers who purchased Remeron and mirtazapine during
the claim period, including 14 of the top 25 drug chains,
6 of the top 7 mass merchant pharmacies, and 3 of the
top 6 supermarket pharmacies. In all, more than 850,000
settlement notice packets were mailed to potential class
members through this program. This direct mail program
provided an opportunity to reach those class members who
may have missed the summary notice in their newspapers.
c. News Media
CCS implemented a campaign to expand notice through
free or “earned” media which included contacting consumer
groups such as AARP, mental health groups such as the
National Alliance for the Mentally III, National Federation
for Depressive Illnesses, National Mental Health Association,
National Community Pharmacists Association, and issuing
a press release over Businesswire. The State Attorneys
General have undertaken further efforts to expand notice
through the news media. A number of Attorneys General
issued press releases about the settlement, notice and claims
process, including the toll-free telephone numbers and
website address. These press releases were run in newspapers
and broadcast on the radio.
d. Toll–Free Telephone Number
Complete Claims Solutions has obtained a toll-free telephone
number that allows callers to request the notice of settlement
and obtain a Claim Form. It also allows them to find out other
information about the settlement. This number was included
in the summary notice, the notice of settlement, and on the
website, www.RemeronSettlement.com.
e. Internet Website
In addition to the media outlets described above, Complete
Claims Solutions developed and maintains a website at
www.RemeronSettlement.com, which can be accessed by the
settlement class members. This website includes the summary
notice and long-form notice and a Claim Form.
f. Results of Notice Effort
CCS received nearly 65,000 individual consumer claims and
1,156 TPP claims. In addition, over 40,000 visits have been
made to the settlement website, and approximately 30,000
telephone calls have been made to the toll-free number.
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2. The Notice Plan Meets the Requirements of Due
Process
“In order to satisfy due process, notice to class members
must be reasonably calculated under all the circumstances,
to apprise interested parties of the pendency of the action
and afford them an opportunity to present their objections.”
In re AremisSoft Corp. Sec. Litig., 210 F.R.D. 109, 119
(D.N.J.2002) (internal quotations and citation omitted). In
Rule 23(b)(3) actions, “class members must receive
the best notice practicable under the circumstances.” Id.
at 119–20 (quoting

Fed.R.Civ.P. 23(c)(2)(B)); see also

Varacallo v. Massachusetts Mut. Life Ins. Co., 226 F.R.D.
207, 225 (D.N.J.2005).
*15 The notice forms are similar to those successfully
used in numerous other class settlements. See, e.g.,
In re
Toys ‘R’ Us Antitrust Litig., 191 F.R.D. 347 (E.D.N.Y.2000);
In re Linerboard Antitrust Litig., 321 F.Supp.2d 619, 627
(E.D.Pa.2004). This Court reviewed the summary notice and
the long-form notice in detail and suggested several changes,
which were made, prior to the preliminary approval of the
settlement. The final product is clear and comprehensive,
and is written in simple terminology. The notices “fairly,
accurately, and neutrally describe the claims and parties in
the litigation, the terms of the proposed settlement and the
identity of persons entitled to participate in it,” and apprise
affected class members of their options with regard to the
proposed settlement. Foe v. Cuomo, 700 F.Supp. 107, 113
(E.D.N.Y.1988).
For those whose names and addresses cannot be determined
by reasonable efforts, notice by publication suffices under
both

Rule 23(c)(2) and under the Due Process Clause.

Carlough v. Amchem Products, Inc., 158 F.R.D. 314, 325
(E.D.Pa.1993) (citing Mullane v. Central Hanover Bank &
Trust Co., 339 U.S. 306, 317–18, 70 S.Ct. 652, 94 L.Ed. 865
(1950)). Under the circumstances of this case, where End–
Payor Plaintiffs, Plaintiff States and Defendants have limited
and/or incomplete access to the names or addresses of End–
Payors who purchased Remeron during the Class Period, 4
the law requires reasonably feasible notice by publication
coupled with such mailed notice. The plan is allocated $2
million for this task and for processing returned Claims
Forms, spending over $750,000 on publication notice alone.
The Notice Plan meets the requirements of due process.

C. Final Approval of Class Action Settlement
1. State Attorneys' General Authority to Settle All
Consumer Claims
Plaintiff States, by their Attorneys General, have the authority
to settle and release indirect purchaser claims in a parens
patriae or other representative capacity, “A State has a quasisovereign interest in the health and well being—both physical
and economic—of its residents in general.”
Alfred L.
Snapp & Son, Inc. v. Puerto Rico, 458 U.S. 592, 607, 102
S.Ct. 3260, 73 L.Ed.2d 995 (1982). That federal authority
is supplemented by state statutory provisions and case law.
All Attorneys' General have authority to represent consumers,
depending on the state, in at least one of the following
four ways: (1) parens patriae authority expressly conferred
by the state legislature, (2) authority expressly conferred
by the state legislature that is the functional equivalent of
parens patriae authority, (3) judicially recognized authority to
represent consumers, or (4) authority to proceed as a class
representative of consumers pursuant to

Fed.R.Civ.P. 23.

See, e.g.,
In re Lorazepam & Clorazepate Antitrust Litig.
(“Lorazepam”), 205 F.R.D. at 386–87.
2. Settlements That Meet Certain Conditions Are
Presumed Fair
The Third Circuit affords an initial presumption of fairness
for a settlement “if the court finds that: (1) the negotiations
occurred at arm's length; (2) there was sufficient discovery;
(3) the proponents of the settlement are experienced in
similar litigation; and (4) only a small fraction of the class
objected.”
In re Cendant Corp. Litig., 264 F.3d 201,
233 n. 18 (3d Cir.2001). As discussed in Part I above,
this case has seen heated litigation between the parties
and the review of hundreds of thousands of documents
and dozens of depositions. The Plaintiffs' lawyers involved
have a great deal of experience in antitrust litigations
such as these, as discussed in Part II(A)(1)(d), and favor
settlement. Defendants' Counsel, including Dean Ringel of
Cahill, Gordon, & Reindel and Joseph Rebein of Shook,
Hardy & Bacon, are prominent litigators from successful law
firms and also favor settlement.
*16 The Court is also satisfied with the qualifications
of State Attorneys General who also favor settlement.
Furthermore, “[t]he participation of the State Attorneys
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General furnishes extra assurance that consumers' interests
are protected.”

In re Toys ‘R’ Us Antitrust Litig., 191

F.R.D. 347, 351 (E.D.N.Y.2000); accord
New York v.
Reebok Int'l. Ltd., 96 F.3d 44, 48 (2d Cir.1996) (noting that
Attorneys General in parens actions are motivated by concern
for the public interest); Wellman v. Dickinson, 497 F.Supp.
824, 830 (S.D.N.Y.1980).
Finally, there have been few objectors to the settlement, as
discussed in Part II(C)(4)(b). This Court determines that an
initial presumption of fairness attaches, although such finding
is not dispositive.
3. Standard for Court Approval of Settlement

(a) The complexity, expense, and likely duration of the
litigation;
(b) the reaction of the class to the settlement;
(c) the stage of the proceedings and the amount of
discovery completed;
(d) the risks of establishing liability;
(e) the risks of establishing damages;
(f) the risks of maintaining the class action through the trial;
(g) the ability of the defendants to withstand a greater
judgment;

A class action may be settled under
Rule 23(e) upon a
judicial finding that the settlement is “fair, Rrasonable, and

(h) the range of reasonableness of the settlement fund in
light of the best possible recovery; and

adequate.” Fed.R.Civ.P. 23(e)(1)(C). Under Rule 23(e),
this Court must determine whether the settlement is within a
range that responsible and experienced attorneys could accept
considering all relevant risks and factors of litigation. See

(i) the range of reasonableness of the settlement fund to
a possible recovery in light of all the attendant risks of
litigation.

Walsh v. Great Atlantic and Pacific Tea Co., 96 F.R.D. 632,
642 (D.N.J.1983). The range “recognizes the uncertainties
of law and fact in any particular case and the concomitant
risks and costs necessarily inherent in taking any litigation
to completion.”
Cir.1972).

Newman v. Stein, 464 F.2d 689, 693 (2d

Because a settlement represents an exercise of judgment by
the negotiating parties, cases have consistently held that the
function of a court reviewing a settlement is neither to rewrite
the settlement agreement reached by the parties nor to try the
case by resolving issues left unresolved by the settlement.
Bryan v. Pittsburgh Plate Glass Co., 494 F.2d 799, 801
(3d Cir.1974); Bullock v. Administrator of Kircher's Estate,
84 F.R.D. 1, 4 (D.N.J.1979). “The temptation to convert a
settlement hearing into a full trial on the merits must be
resisted.”
Bell Atlantic Corp. v. Bolger, 2 F.3d 1304, 1315
(3d Cir.1993).
To determine whether the settlement is fair, reasonable and
adequate under

Rule 23(e), courts in the Third Circuit

apply the nine-factor test enunciated in

Girsh v. Jepson,

521 F.2d 153, 157 (3d Cir.1975), and recently reaffirmed in
Warfarin Sodium, 391 F.3d at 534–35. These factors are:

*17 Id. (quoting

Girsh, 521 F.2d at 156–57). 5

4. Evaluation of the Settlement Under Applicable
Standards
a. The Complexity, Expense and Likely Duration of the
Litigation
By reaching a favorable settlement prior to dispositive
motions or trial, the End–Payor Plaintiffs and Plaintiff States
avoided significant expense and delay, and ensured recovery.
An “antitrust action is arguably the most complex action to
prosecute.”
In re Linerboard Antitrust Litig., 2004 WL
1221350, at *10 (E.D.Pa. June 2, 2004) (citations omitted);
see also
Nichols v. SmithKline Beecham Corp., 2005 WL
950616, at *12 (E.D.Pa. Apr.22, 2005) (same). This litigation
involves complicated patent, regulatory, and antitrust laws,
including interpretation of provisions of the Hatch Waxman
Act and their application to antitrust law.
Although the End–Payor Plaintiffs have conducted a
substantial amount of discovery, significant additional work
would be necessary if this case proceeded beyond the current
12b6 and class certification stages. First, expert witness
reports and depositions would need to be undertaken. Then,
summary judgment motions would need to be resolved. In the
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Direct Purchaser case, which recently came to a preliminary
settlement, thousands of pages of materials were filed with
this Court on summary judgment issues such as market
definition, market power, and improper / late listing in the
FDA Orange Book. These issues would most likely come up
again in the End–Payor Plaintiffs' litigation.
Furthermore, a trial on the merits of the action would
entail considerable expense. Market definition alone would
require dozens of hours of testimony at this stage. Finally,
trial would likely not end the litigation, given the right to
appeal. This factor weighs in favor of the settlement. See
In re Linerboard Antitrust Litig., 292 F.Supp.2d 631, 642
(E.D.Pa.2003) (noting that the “protracted nature of class
action antitrust litigation means that any recovery would be
delayed for several years,” and thus settlement's “substantial
and immediate benefits” to class members favors settlement
approval); Slomovics v. All for a Dollar, Inc., 906 F.Supp. 146,
149 (E.D.N.Y.1995) (where litigation is potentially lengthy
and will result in great expense, settlement is in the best
interest of the class members).
b. The Reaction Of The Settlement Group
As described above in Part II(B)(1)(b), CCS sent out 13,431
notices to third-party payors, and caused the mailing of
more than 850,000 notices to potential consumer class
members across the country. In addition, CCS developed
and maintained a website and a toll-free telephone “hotline”
to provide information about the settlement and arranged
for publication of the summary notice over a period of
approximately six weeks in selected publications throughout
the country.
In response, no TTP excluded itself from the settlement, 6 and
about 70 individual consumers timely submitted Requests for
Exclusion. Given that the TPP portion of the class is made up
largely of sophisticated managed care companies, the fact that
not one of them wishes to exclude itself is strong evidence of
a positive reaction to the settlement. Equally strong evidence
is the very low number of consumer opt-outs relative to the
hundreds of the thousands notified and the tens of thousands
who submitted claims forms.
*18 Also relevant is the number of objections. Eight
individuals and two TPPs filed objections. 7 This Court has
considered all of the objectors' written submissions 8 and
the three oral arguments that were made at the Fairness
Hearing. The non-monetary objections that have been filed

are the following: (1) the name of the charity that would
receive left over funds has not been disclosed, (2) Rider
A, a confidential attachment to the settlement agreement
containing provisions regarding the number of opt-outs that
would lead to termination of the settlement, was not disclosed,
(3) consumer information should have been subpoenaed
from the ten largest retail pharmacies and those consumers
should have received direct payments without having to file
Claims Forms, and (4) the settlement should not contain
a boilerplate provision that allows for modification of the
settlement without notice to the class, despite agreement by
the settling parties and Court approval, and (5) 30 days after
the 45–day notice period was an insufficient amount of time
to object to the settlement and the 45–day notice period was
an insufficient amount of time to opt-out of the settlement.
These objections are considered in turn. First, when providing
notice, the law does not require that the charity that may
receive left over funds be disclosed in notice to the class.
See Mangone v. First USA Bank, 206 F.R.D. 222, 230
(S.D.Ill.2001) (“Courts have broad discretion in distributing
unclaimed class funds, and where the parties agree on the
distribution of unclaimed class funds, the court should defer to
that method of distribution.”) (citing

Wilson v. Southwest
th

Airlines, Inc., 880 F.2d 807, 815–16 (5 Cir.1989) (where
parties agree to distribution of unclaimed class fund, and
agreed distribution is equitable, court will defer to such
agreement)). More importantly, this objection is moot as the
claims administrator has advised that there are no surplus
funds because of the high response to the notice.
Second, Courts have held that information regarding
conditions that may terminate a settlement need not be
detailed in the notice to the class. See
In re Warfarin
Sodium Antitrust Litig., 212 F.R.D. 231, 253 (D.Del.2002)
(stating that notice did not need to include details on “the
confidential ‘opt-out’ threshold beyond which defendant
reserved the right to withdraw from the settlement”). The
Court, the Attorneys General, and Class Counsel know the
contents of Rider A and agreed to its sealing in the interest
of consummating the settlement. The Rider has no legitimate
bearing on a class member's decision to opt-out of the
settlement, object, or file a claims form.
Third, the suggested subpoenas of the top 10 retail pharmacies
is unnecessary given that 14 of the top 25 pharmacy chains,
3 of the top 6 supermarket, and 6 of the top 7 mass merchant
retailers voluntarily participated in searching their databases
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for Remeron purchasers and sending notices with Claims
Forms to them. This process led to 800,000 notices being
sent and nearly 65,000 consumer claims being filed. As to the
objector's additional suggestion to automatically distribute
money to those who purchased Remeron through a top 10
pharmacy, this Court will not favor one group of class
members over another. See, e.g., In re Diet Drugs Prods. Liab.
Litig., 93 Fed. Appx. 338, 343 (3d Cir.2004) (“a class action
settlement cannot arbitrarily prefer one group of plaintiffs
over another—because such a rule would be inimical to
the very principles of class advocacy”). In addition, there
are practical problems with the suggestion, including those
associated with blindly sending checks to addresses that may
be outdated.
*19 Fourth, the boilerplate provision that allows for
modification of the settlement without notice to class is
satisfactory and necessary. The class is protected from
adverse modifications by
Rule 23 and the requirements
of due process, regardless of what the provision says, and
the Court is charged with enforcing these protections. Minor
modifications may be necessary to a settlement agreement
(indeed may be favorable to the class), and additional class
notice is not always required because, e.g., of the cost of
notice that would take recovered money from the class. See
In re Prudential Ins. Co. of America Sales Practice Litig.,
962 F.Supp. 450, 473 n.10 (“Class members need not be
informed of the [amendment to the settlement agreement]
because the [settlement] is only more valuable with these
changes”). In this case, the adjustment that was made to the
settlement that favored the class, after notice went out, was
followed by additional notice and by opportunity for any optouts to return to the class in order to partake in the additional
recovery. 9
Fifth, 30 days after a 45–day notice period is a sufficient
amount of time to object to the settlement. This Court
suggested this deadline to Plaintiffs' Counsel shortly after the
preliminary fairness hearing. Many district courts have set
a similar deadline in antitrust class action settlements. In In
re Augmentin Antitrust Litig. (Case No. 02–CV–442, E.D.
Va.), Judge Morgan approved a forty-five day notice period
and set the opt-out and objection deadline two weeks from
the close of the notice period. In In re Buspirone Antitrust
Litig. (Case No. 01–CV–7951–JGK, S.D.N.Y), Judge Koeltl
set the opt-out and objection deadline forty-five days after the
notice date. And in In re Lorazepam & Clorazepate Antitrust
Litig. (Case No. 99–276–TFH/JMF, D.D.C.), Judge Hogan

also set the objection deadline forty-five days after the notice
date. Indeed, the objector Health Care Service Corporation,
submitted its objection on May 16, 2005, two weeks before
the May 28, 2005 objection deadline, thus revealing the
adequacy of the objection period.
As to the opt-out deadline, this Court passes no judgment
because the issue is moot. Of over 800,000 notices only
two objections were made stating insufficient time to optout during the 45–day notice period. On the other hand, at
least 65,000 class members chose not to opt-out, as evidenced
by their filing of claims forms. At the Fairness Hearing,
both objectors on this issue took the opportunity to be heard.
Counsel to Health Care Service Corporation informed the
Court at the Fairness Hearing that, despite objecting, the
company did not wish to opt-out. Counsel to Nadine Street,
the other objector in this regard, also spoke at the Fairness
Hearing. Rather than expressing a desire to opt-out of the
settlement, the lawyer requested additional time to forge an
objection to Plaintiffs' motion for attorneys' fees, which the
Court granted, as discussed in Part II(E)(1)(b). Thus, the issue
is moot.
*20 Six additional objection points were made pertaining
to the class's compensation. They are the following: (1)
one group in the class (TPPs or individual consumers) is
getting more than its fair share than the other group, (2) the
Plan of Distribution's reliance on “expenditures” rather than
“damages” is inappropriate and unfairly benefits TPPs, (3)
claim rates of the TPPs or individual consumers should not
be considered in distributing monies between the two groups,
(4) money should “spill over” from the individual consumers'
allocation to the TPPs' allocation before any money is
made available for a cy pres distribution, (5) the individual
consumers are not receiving sufficient compensation, and (6)
class members from states whose antitrust laws do not provide
for the recovery of damages to indirect purchasers should not
receive compensation.
These objections are also considered in turn. First, both the
TPP group and the individual consumer group make the same
argument that the other group is getting more than it should.
Two (of two) TPP objectors contend that they are entitled to
more than the Plan of Distribution's dedicated 50.7%, while
at the same time five (of seven) individual consumers contend
that the individuals are entitled to more than the Plan of
Distribution's dedicated 32.8%. As discussed in Part II(D),
the Court finds the Plan of Distribution to be fair. These
conflicting objections are without merit. 10
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Second, the reasons put forth as to why reliance on
“expenditures” would be inappropriate is inapplicable here.
The objector, Eugene Clasby, is concerned that damages
based on the end-payors “expenditures” would be skewed
in favor of TPPs because such a measurement would not
discount for co-payments paid by individual consumers
or for certain rebates received by TPPs. However, the
“expenditures” data used in this case in fact does factor in
these offsets. Furthermore, the Third Circuit has approved
settlement allocations based on expenditures rather than
damages, see
In re Warfarin Sodium Antitrust Litig., 391
F.3d at 539, and this precise objection by Eugene Clasby was
overruled in
Nichols v. SmithKline Beecham Corp., 2005
WL 950616, *18 (E.D.Pa. Apr.22, 2005).
Third, claim rates were not a factor in determining the Plan
of Distribution's distribution percentages. The allocation is
based on each group's expenditures. That TPPs might be more
likely to claim their damages did not give them a higher
percentage of the Settlement Fund.
Fourth, the issue of “spill over” from individual consumers
to TPPs prior to any cy pres distribution is moot. The claims
administrator has reported that consumer claims already
exceed the amount available to them by a very wide margin,
thus no funds remain for a cy pres distribution or a transfer
to the TPPs.
Fifth, the individual consumers are receiving adequate
compensation. They are receiving an estimated $8.1 million
in the aggregate which, based on the estimated number of
claims filed, will result in each claiming consumer receiving
approximately 34 cents for every dollar spent on Remeron.
Discounting for litigation risk, cost, and delay, as discussed
in Part I and Part II(C)(4), this Court cannot find that such a
recovery is inadequate.
*21 Sixth, class members from states whose antitrust laws
do not provide for the recovery of charges to indirect
purchasers should still receive compensation if the parties
agreed to it. An important part of a settlement like this
one is that Defendants achieve “total peace,” thus all
potential plaintiffs must be compensated in order to preclude
future litigation attempts and allow such a settlement to
consummate. See In re Chicken Antitrust Litig., 669 F.2d
228, 238 (5 th Cir.1982). Furthermore, Plaintiffs are being
compensated not just for state antitrust law violations but also

for the common law claim of unjust enrichment. These two
objectors, both represented by Stephen Tsai, provide no legal
authority for their position nor do they at all consider that the
Settlement Fund would likely have been much smaller if endpayors from certain states were barred from compensation
(assuming the settlement would still have been consummated
at all). The objection is without merit.
c. The Stage of the Proceedings and the Amount of
Discovery Completed
In examining the stage of the litigation at which a settlement
was reached, the proper question is “whether counsel had
an adequate appreciation of the merits of the case before
negotiating.” Warfarin Sodium, 391 F.3d at 537. Under this
standard, End–Payor Plaintiffs and the Plaintiff States were
clearly in a position to make the necessary risk assessments
in the context of settlement negotiations. As discussed in Part
I, End–Payor Plaintiffs conducted an extensive economic and
factual investigation, including review hundreds of thousands
of pages of documents and data produced by Defendants
and third parties, taking depositions of many current or
former employees of the Defendants, and consultation with
counsel for the Direct Purchasers, counsel for the Generic
Manufacturers, the State Attorneys General, and others.
The Office of the Attorney General of Texas also began an
investigation into Defendants' alleged Remeron monopoly
maintenance practices in March 2003, and a multi-state
working group was formed in July 2003 with several
other State Attorneys General to pursue that investigation.
The investigation included issuance of Civil Investigative
Demands to Defendants and third parties, and review
of documents produced. In cooperation with the Federal
Trade Commission, the Plaintiff States conducted interviews
of experts, potential experts, and potential witnesses.
The Plaintiff States reviewed and analyzed thousands of
documents from the Defendants' voluminous production, and
read numerous deposition and hearing transcripts.
“The pursuit of early settlement is a tactic that merits
encouragement; it is entirely appropriate to reward
expeditious and efficient resolution of disputes.” In re
Vitamins Antitrust Litig., 1999 WL 1335318, at *4 (D.D.C.
Nov.23, 1999). “Early settlements benefit everyone involved
in the process and everything that can be done to encourage
such settlements, especially in complex class action cases,
should be done.” In re M.D.C. Holdings Sec. Litig., 1990 WL
454747, at *7 (S.D.Cal. Aug.30, 1990). Given the extensive
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amount of time devoted to this case, End–Payor Plaintiffs
and Plaintiff States have obtained sufficient information to
adequately evaluate the merits of their claims.
d & e. The Risks of Establishing Liability and Damages
*22 These two factors “survey the potential risks and
rewards of proceeding to litigation in order to weigh the
likelihood of success against the benefits of an immediate
settlement.” Warfarin Sodium, 391 F.3d at 537. End–Payor
Plaintiffs and the Plaintiff States initially proceeded against
Defendants on four theories of antitrust liability: (1) Fraud on
the PTO in connection with the prosecution and obtaining of
the
'099 patent; (2) wrongful listing of the
'099 patent
in the Orange Book; (3) sham patent litigation against generic
competitors based on the
of the

'099 patent; and (4) late listing

'099 patent.

This Court issued a series of rulings that limited the
possibility of Plaintiffs achieving ultimate success on the
merits. First, regarding the Generic Manufacturers' claims
against Organon, the Court on December 3, 2003 dismissed
those antitrust claims that were based on the theory that the
'099 Patent was improperly listed in the Orange Book.
The Court held that “the then existing statute and regulation,
21 U.S.C. §§ 355(b)(1) and
(c)(2) and 21 C.F.R.
§ 314.53(b), gave Organon a reasonable basis for listing
in the Orange Book.”
Organon, Inc. v. Mylan Pharm.,
Inc., 293 F.Supp.2d 453, 459 (D.N.J.2003). The Court also
dismissed the allegations that Organon initiated sham patent
infringement lawsuits against the Generic Manufacturers,
ruling that Organon's infringement theory was reasonable,
in large part because of the existence at the time of three
district court decisions allowing such claims against Generic
Manufacturers.
Although these rulings were made in the litigation involving
the Generic Manufacturers, this Court applied those rulings
to the Direct Purchaser litigation (and, by inference, to this
litigation) under the doctrine of collateral estoppel or the
doctrine of law of the case.
In re Remeron Antitrust Litig.,
335 F.Supp.2d 522, 526, n. 4 (D.N.J.2004). This Court also
dismissed the Direct Purchasers' antitrust claims based on
fraud on the PTO in that Opinion.

As a result of these rulings, the late listing claim is, for
practical purposes, the only remaining claim in End–Payor
Plaintiffs' and the Plaintiff States' case. 11 Without this
settlement, this final claim would need to survive summary
judgment, where the definition of the relevant antitrust
market would be the dominant threshold issue. In the Direct
Purchaser case, this Court denied the Direct Purchaser class's
motion for summary judgment regarding their proposed
antitrust market definition and whether the Defendants had
monopoly power in that market.
In re Remeron Direct
Purchaser Antitrust Litig., 367 F.Supp.2d 675 (D.N.J.2005).
This Court held that the “direct evidence” the plaintiffs put
forth was, on its own, insufficient to establish monopoly
power. Thus, unless End–Payor Plaintiffs could perhaps put
forth more convincing direct evidence than that of the Direct
Purchaser plaintiffs, End–Payor Plaintiffs would need to
use the traditional market definition approach in order to
demonstrate monopoly power, thus increasing the risk of
losing of merits and significantly increasing the amount of
discovery and expert analysis needed.
*23 Finally, trial itself would be risky to Plaintiffs on
their one surviving claim. See e.g.,
In re Brand Name
Prescription Drugs Antitrust Litig., 186 F.3d 781, 785 (7th
Cir.1999) (plaintiff class suffered directed verdict after eight
weeks of trial); United States Football League v. Nat'l
Football League, 644 F.Supp. 1040 (S.D.N.Y.1986), aff'd,
842 F.2d 1335 (2d Cir.1988) (antitrust jury awarded $1.00
in nominal damages to successful plaintiffs). These risks of
proving liability and damages weigh in favor of approving
this settlement.
f. Risks of Maintaining Class Action Status Through Trial
“Because the prospects for obtaining certification have a great
impact on the range of recovery one can expect to reap
from the [class] action, this factor measures the likelihood
of obtaining and keeping a class certification if the action
were to proceed to trial.”
Warfarin Sodium, 391 F.3d at
537 (internal quotes and citation omitted). The End–Payor
Plaintiffs moved for class certification on October 27, 2003.
As a result of the settlement discussions that began shortly
thereafter, the Defendants' response to the class certification
motion was extended to April 12, 2004. The Defendants never
filed their response, as the settlement had been tentatively
reached by the time their response was due. Consequently,
the record does not reflect vigorous opposition, but class
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certification throughout trial is not guaranteed. This factor
neither favors nor disfavors settlement.
g. Defendants' Ability to Withstand a Greater Judgment
The parties do not contend that Defendants could not
withstand a larger judgment. However, many settlements
have been approved where a settling defendant has had the
ability to pay greater amounts. See, e.g., Warfarin Sodium,
391 F.3d at 538 (“[T]he fact that DuPont could afford to pay
more does not mean that it is obligated to pay any more
than what the ... class members are entitled to under the
theories of liability that existed at the time the settlement was
reached.”);
Young Soon Oh v. AT & T Corp., 225 F.R.D.
142, 150–51 (D.N.J.2004); In re Linerboard Antitrust Litig.,
321 F.Supp.2d 619, 632 (E.D.Pa.2004); Erie County Retirees
Assoc. v. County of Erie, Pennsylvania, 192 F.Supp.2d
369, 376 (W.D.Pa.2002); Lazy Oil Co. v. Witco Corp., 95
F.Supp.2d 290, 318 (W.D.Pa.1997). This factor does not favor
nor disfavor settlement.
h & i. The range of reasonableness of the settlement fund
in light of the best possible recovery and all the attendant
risks of litigation.
A court evaluating a proposed class action settlement should
also consider “whether the settlement represents a good value
for a weak case or a poor value for a strong case.”

Warfarin

Sodium, 391 F.3d at 538;
Girsh, 521 F.2d at 157 (court
must examine the range of reasonableness of the settlement
fund to a possible recovery in light of all the attendant risks
of litigation); see also Hammon v. Barry, 752 F.Supp. 1087,
1095 (D.D.C.1990) (court must “evaluate the strengths and
weaknesses of class members' claims within the framework
of their likelihood of establishing liability and damages at
trial”). In the process, however, a court must “avoid deciding
or trying to decide the likely outcome of a trial on the
merits.” In re Nat'l Student Mktg. Litig., 68 F.R.D. 151, 155
(D.D.C.1974).
*24 Continued litigation of this lawsuit would require
further decisions by the Court on (a) End–Payor Plaintiffs'
pending class certification motion, (b) Defendants' pending
motion to dismiss the End–Payor Plaintiffs' Amended
Consolidated Complaint, (c) future summary judgment
motions, and (d) at trial.

(i) Estimated Damages
On the basis of estimates by End–Payor Plaintiffs' expert
economists, the maximum antitrust single damages totaled
$109,704,738.00. Economists retained by the Plaintiff States
reached a similar estimate of antitrust single damages for
settlement purposes. These estimates likely overstate the
amount of damages that would be available to Plaintiffs
absent this settlement, because they were compiled before the
Court issued its decisions that effectively limited End–Payor
Plaintiffs' and Plaintiff States' claims to only a late listing
claim. This claim has a shorter period of antitrust injury than
some of the others.
(ii) Comparison of the Settlement Amount to Estimated
Damages and Weighed Against the Risks of Non–
Recovery
In order to evaluate the propriety of an antitrust class action
settlement's monetary component, a court should compare the
settlement recovery to the estimated single damages. In re
Ampicillin Antitrust Litig., 82 F.R.D. 652, 654 (D.D.C.1979)
(citing
Detroit v. Grinnell Corp., 495 F.2d 448 (2d
Cir.1974)). Although in certain circumstances a plaintiff class
may recover treble damages if it prevails at trial, that result
is far from certain. Moreover, in the present case, End–Payor
Plaintiffs and Plaintiff States represent consumers pursuant to
state laws that provide for varying levels of recovery—some
provide only for recovery of equitable relief, and many do not
provide for recovery of treble damages.
As the Second Circuit emphasized in
Detroit v. Grinnell
Corp., 495 F.2d at 455, an antitrust class action settlement
may be approved even if the settlement amounts to a small
percentage of the single damages sought, if the settlement
is reasonable relative to other factors, such as the risk of no
recovery. “In fact there is no reason, at least in theory, why
satisfactory settlement could not amount to a hundredth or
even a thousandth part of a single percent of the potential
recovery.” Id.
Relative to maximum estimated damages of $109,704,738,
the Settlement Consideration represents about one-third of
single damages, quite a substantial recovery, especially given
that three of the initial four theories of antitrust liability can
no longer be advanced. This recovery must, of course, be
weighed against the substantial risks of continued litigation,
including future risks at summary judgment and trial. The
Court is satisfied that the settlement agreement accounts for
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the risks inherent in this complex litigation and provides
appropriate relief in light of these risks.
j. Conclusion
Given this Court's analysis, the Court concludes that the
nine-factor test utilized by the Third Circuit is satisfied. The
settlement is fair, adequate, and reasonable under
Rule of Civil Procedure 23(e).

Federal

D. Approval Of The Plan of Distribution
*25 “As with settlement agreements, courts consider
whether distribution plans are fair, reasonable, and adequate.”
In re Lorazepam & Clorazepate Antitrust Litig., 205
F.R.D. 369, 381 (D.D.C.2002); see also In re Vitamins
Antitrust Litig., 2000 WL 1737867, at *6 (D.D.C. Mar.31,
2000). “[I]n evaluating the formula for apportioning the
settlement fund, the Court keeps in mind that district courts
enjoy broad supervisory powers over the administration of
class action settlements to allocate the proceeds among the
claiming class members equitably.” Hammon v. Barry, 752
F.Supp. 1087, 1095 (D.D.C.1990) (internal quotation marks
and citations omitted); accord In re “Agent Orange” Prod.
Liability Litig., 818 F.2d 179, 181 (2d Cir.1987).
At the Court's request, End–Payor Plaintiffs' Co–Lead
Counsel and State Liaison Counsel jointly proposed a Plan
of Distribution to the Court. As described in the long form
notice, the Plan of Distribution is as follows:

32.8% of the Net Settlement Fund
will be allocated to consumers
(“Consumer Fund”), 16.5% of
the Net Settlement Fund will be
allocated to state governmental
purchasers (“State Fund”), and
50.7% of the Net Settlement Fund
will be allocated to Third–Party
Payors (“TPP Fund”). Consumers
who submit valid claims will
receive a pro rata share of
the Consumer Fund based on
the amount he or she paid for
Mirtazapine Products during the
Class Period, and on how many
other consumers file valid claims,

and the amount they paid for
Mirtazapine Products during the
Class Period. Third–Party Payors
who submit valid claims will
receive a pro rata share of the
TPP Fund based on the amount
paid by that entity for Mirtazapine
Products during the Class Period
and on how many other Third–Party
Payors file valid claims, and the
amount they paid for Mirtazapine
Products during the Class Period.
The maximum payment to any Class
Member may be limited to 100% of
the amount that Class Member paid
for Mirtazapine Products during the
Class Period.

This distribution plan was based on Plaintiffs' expert
economists' findings, using data produced by defendants and
the Plaintiff States, as well as CMS statistics and data from
other reliable sources. These calculations were performed in
anticipation of the mediation of this case, and they were used
in the mediation and submitted to the Court confidentially
during the mediation.
Kim Van Winkle, Liaison Counsel for the Plaintiff States,
informed the Court by affidavit and orally at the Fairness
Hearing that she reviewed the proposed allocation on behalf
of consumers and the Plaintiff States and concluded it is fair,
reasonable and adequate for consumers and Plaintiff States.
Similarly, Kevin Love, counsel for Vista Healthplan Inc.,
informed the Court that he reviewed the proposed allocation,
and also concluded that it is fair, reasonable and adequate for
TPPs. Mr. Love retained and consulted with a separate expert
economist for TPPs only in reaching his conclusion.
*26 As the Plan of Distribution appears fair based on
the experts' calculations, and all three groups of Plaintiffs
including the Attorneys General support it, and the few related
objections that have been made were overruled in Part II(C)
(4)(b), this Court gives the plan final approval.
E. Plaintiffs' Motion for Award of Attorneys' Fees,
Interest, Reimbursement of Expenses, and Incentive
Awards.
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Class Counsel request that the Court award attorney fees
in the amount of $7.8 million plus interest accrued on that
amount since it has been held in escrow. The $7.8 million
requested fee represents 23.6% of the $33 million Settlement
Fund. 12 Class Counsel also request recovery of reasonable
litigation expenses and incentive awards to named Plaintiffs.
1. Attorneys' Fees and Interest
This Court first finds that the percentage of fund method is
the proper method for compensating Plaintiffs' Counsel in
this common fund case. See, e.g.,
In re Prudential Ins.
Co. Of America Sales Practices Litig., 148 F.3d 283, 333
(3d Cir.1998) (stating “the percentage of recovery method
is generally favored in cases involving a common fund, and
is designed to award fees from the fund in a manner that
rewards counsel for success and penalizes it for failure”);
In re Cendant Corp. PRIDES Litig., 243 F.3d 722, 734 (3d
Cir.2001) (stating “the percentage-of-recovery method has
long been used in this Circuit in common-fund cases”).
The Third Circuit set forth with specificity the factors that a
court should consider in evaluating such requested attorneys'
fees in
Gunter v. Ridgewood Energy Corp., 223 F.3d 190,
195 (3d Cir.2000) (overturning a decision that reduced a
requested fee of 25% of the recovered fund to 18%). The
Gunter factors “need not be applied in a formulaic way, and
their weight may vary on a case-by-case basis.”

Oh v. AT &

T Corp., 225 F.R.D. 142, 146 (D.N.J.2004) (citing Gunter,
223 F.3d at 195). The Gunter factors include (a) the size of
the fund created and number of persons benefitting from the
settlement, (b) the presence/absence of substantial objections
to the fee, (c) the skill of Plaintiffs' counsel, (d) complexity
and duration of the litigation, (e) the risk of nonpayment, (f)
amount of time devoted to the litigation, (g) awards in similar
cases. See
Gunter, 223 F.3d at 195; In re Aremissoft Corp.
Sec. Litig., 210 F.R.D. 109, 129 (D.N.J.2002).
a. The size of the fund created and the number of persons
benefitted by the settlement
Pursuant to the parties' settlement agreement, the class will
obtain an immediate and certain benefit of $33 million plus
accrued interest, less attorneys fees, expenses and incentive
award payments as awarded by the Court. Over 65,000
individuals and entities will receive significant financial

benefit, without having to go through the time, expense, and
risk of continued litigation.
b. The presence or absence of substantial objections to the
request for fees
*27 In response to the Notice Plan, only one TPP and
seven individual consumers objected to the payment of the
requested attorneys' fees. Of the seven individuals, four are
represented by the same counsel and filed near verbatim
statements. 13 The presence of a handful of objections does
not mean that the requested fee should be denied. Cf.
In
re Lloyd's American Trust Fund Litig., 2002 WL 31663577,
*3, *38 (S.D.N.Y. Nov.26, 2002) (approving fee request of
28% of settlement fund, even though 18% of class members
filed objections to the settlement on one or more grounds);
Automotive Refinishing Paint Antitrust Litig., (E.D.Pa. Oct.
13, 2004) (stating that, where nearly 60,000 notices sent out
and only three objections were received, the vast majority of
the class members had no objection, which counseled in favor
of a 32% fee award).
The single TPP objection was filed by Health Care Service
Corporation. In its papers, it objected that 30 days after
the close of the 45–day Notice Period was an insufficient
amount of time to file its objections and that Class Counsel
do not deserve their fee request. These objections were made
without any legal support and were made in a total of three
sentences. The TPP's objections are overruled. 30 days after
the close of the 45–day Notice Period is a sufficient amount
of time to forge an objection, as discussed in Part II(C)(4)(b).
Further, Plaintiffs' Counsel did provide support in the record
for their time spent litigating case and their contribution to the
litigation process has been explained throughout this Opinion.
Objector Nadine Street initially objected that the (a)
distribution to Plaintiffs' Counsel should be reduced to 15%,
and that (b) Ms. Street did not have sufficient information to
further support its objection because the deadline for filing
objections coincided with Plaintiffs' deadline for filing its
motion for attorneys' fees. As a result, at the Fairness Hearing,
the Court granted an extension of time to file objections
regarding attorneys' fees so that End–Payor Plaintiffs' brief in
support of attorneys' fees could be more fully considered by
objectors.
Only Ms. Street took this opportunity, filing a second
objection which further explained her claim that only a 15%
distribution to Plaintiffs' Counsel was warranted. The bases
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were essentially that several law firms were not necessary to
litigate Plaintiffs' claims and that Plaintiffs' papers in favor of
their fee request were deficient. Based on the complexity of
this case as explained in Part I and Part II(C)(4), and based on
the supporting documentation in favor of granting Plaintiffs'
attorney fees request, this Court finds Ms. Streets's objections
to be without merit. 14
The nearly identical objections of Dot K. Kensigner, William
L. Bedford III, Susan Ruth Hall, and Robert L. Kensinger
claimed that Class Counsel should not be allowed a
percentage of the $33 million Settlement Fund that was
created but rather such fund should first be discounted by
the 16.5% portion going to the State Attorneys General. The
objections state that the State Attorneys General “are already
being paid $1 million in fees for their recovery of the 16.5%
that is being paid to the states.”
*28 The Court understands the thrust of the objection;
however, Plaintiffs' Counsel were largely responsible for
creating a $35 million benefit for the class ($33 million
Settlement Fund and $2 million Notice Fund). Class Counsel
took the lead in creating that fund for the states. The States
Attorneys General have not objected to Class Counsel's fees
and have endorsed the settlement. The objection is without
merit.
The remaining objectors are Rhonda Marcus and Robert
Geha. Both of them take issue with the percentage of recovery
counsel requests but provide little substantiation of why the
percentage is excessive. In light of the consideration of the
below factors that consider Plaintiffs' Counsel fee award,
these two objections are also without merit. The courts do
not hesitate to grant attorneys' fees despite the presence of
objections when the rationale for awarding fees outweighs the
objections. See e.g., Nichols v. SmithKline Beecham Corp.,
2005 WL 950616, at *21 (E.D.Pa. Apr.22, 2005) (awarding
30% fee despite six substantive objections to settlement, three
of which mentioned attorneys' fees);

Oh, 225 F.R.D. at

152 (awarding fee despite three objections);
In re Rite Aid
Corp. Sec. Litig., 396 F.3d 294, 305 (3d Cir.2005) (affirming
district court's finding that only two objections weighed in
favor of awarding fee);
Varacallo, 226 F.R.D. at 251
(awarding fee despite almost 50 objections in large class
case).

The absence of meaningful class member objection to the
proposed fee ordinarily supports the reasonableness of the
request. See

In re Rite Aid Corp. Sec. Litig., 146 F.Supp.2d

706, 735 (E.D.Pa.2001);
Fanning v. Acromed Corp., 2000
WL 1622741, at *6 (E.D.Pa.2000). Further, a working group
of State Attorneys General, who worked alongside Class
Counsel, have concluded that the proposed settlement terms,
including Class Counsel's request for attorneys' fees, is fair
and appropriate.
c. The skill of Plaintiffs' counsel
This settlement was achieved by Class Counsel who include
some of the preeminent antitrust firms in the country with
decades of experience in prosecuting and trying complex
actions, as described in Part II(A)(1)(d). Class Counsel
have considerable experience in FDA regulatory matters
through other generic drug litigations. The settlement result
achieved is a reflection of counsel's skill and expertise. See
In re Warfarin Sodium Antitrust Litig., 212 F.R.D. 231,
261 (D.Del.2002)(class counsel “showed their effectiveness
through the favorable cash settlement they were able to
obtain”); see also
In re Ikon Office Solutions, Inc. Sec.
Litig., 194 F.R.D. 166, 194 (E.D.Pa.2000) (awarding 30%
fee and stating “the most significant factor in this case is the
quality of representation, as measured by the ‘quality of the
result achieved, the difficulties faced, the speed and efficiency
of the recovery, the standing, experience and expertise of the
counsel, the skill and professionalism with which counsel
prosecuted the case and the performance and quality of
opposing counsel” ’).
d. The complexity and duration of the litigation
*29 “As to the complexity of the case, ‘[a]n antitrust class
action is arguably the most complex action to prosecute.” ’
In re Linerboard Antitrust Litig., 2004 WL 1221350, at
*10 (E.D.Pa. June 2, 2004) (quoting
In re Motorsports
Merchandise Antitrust Litig., 112 F.Supp.2d 1329, 1337
(N.D.Ga.2000)). This matter is extremely complicated,
involving the patent, regulatory and antitrust laws, including
interpretation of complex provisions of the Hatch Waxman
Act, as discussed throughout this Opinion.
The discovery process in this case was difficult. Class
Counsel (i) reviewed over 800,000 million documents, (ii) for
a time, held regular lengthy conference calls with Defendants
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that resulted in contentious debate and multiple motions to
compel, which were briefed and argued before the Court, and
(iii) participated in over fifty depositions, most of which were
technical and complicated covering subjects such as Orange
Book listing protocol and the science relating to the chemical
composition of mirtazapine products.
Further, the circumstances surrounding a difficult settlement
increase the complexity of a case. Cf. In re Lucent
Technologies, Inc., Sec. Litig., 327 F.Supp.2d 426, 434
(D.N.J.2004). Here, they were lengthy and difficult. Class
Counsel coordinated the settlement on behalf of End–Payor
Plaintiffs and among 56 states and territories. Class Counsel
also dealt with the negotiation of opt-out members. Class
Counsel's ability to successfully navigate these hurdles
enabled the settlement to come to fruition.
e. The risk of nonpayment
The instant case was presented with significant obstacles
since its filing. If the settlement is not consummated,
class members may very well receive nothing. End–
Payor Plaintiffs and the Plaintiff States proceeded against
Defendants on four theories of liability: (1) Fraud on the
U.S. Patent and Trademark Office (“PTO”) in connection
with the prosecution and obtaining of the

'099 patent; (2)

wrongful listing of the
'099 patent in the Orange Book;
(3) sham patent litigation against generic competitors based
on the
'099 patent; and (4) late listing of the
'099
patent. As described in Part II(C)(4), three of these claims
face dismissal by this Court due to dismissals of such claims
in the Generic Manufacturer and Direct Purchaser cases. The
Plaintiffs would most likely have been left with their late
listing claim and would still have to defeat summary judgment
and win at trial. Accordingly, risk of non-payment in this case
weigh heavily in favor of approving the requested fee.
f. The amount of time devoted to the litigation
Plaintiffs' counsel have spent over 12,000 combined hours in
prosecuting this case on behalf of the class. The complexity
of this action required a significant amount of work by a
number of attorneys. Class Counsel performed investigations,
filed complaints, fought motions to dismiss, filed briefing
in support of class certification, participated in extensive
and contentious discovery including the review of hundreds
of thousands of documents and the conduct of dozens of
depositions. Class Counsel's “efforts in posturing this case for
trial ... played a role in spurring the settlement, [and] produced

a substantial payout to the class.” In re Newbridge Networks
Sec. Litig., 1998 U.S. Dist. LEXIS 23238, *11 (D.D.C. Oct.
22, 1998).
*30 Moreover, counsel worked for the class to finalize the
settlement, to oversee claims administration, and will have to
work on any future appellate issues. Work was allocated in
this case between several law firms.
g. Awards in similar cases
In comparing the award in this action with amounts awarded
in similar actions, a court's analysis is two-pronged. First, the
court compares the actual award requested to other awards
in comparable settlements. Second, the court ensures that the
award is in line with what an attorney would have received if
the fee was negotiated on the open market.
(i) The fee requested here is similar or lower to fees
awarded in comparable settlements
“A district court may not rely on a formulaic application
of the appropriate range in awarding fees but must consider
the relevant circumstances of the particular case.”
In re
Cendant PRIDES Litig., 243 F.3d 722, 736 (3d Cir.2001).
A comparison of awards in similar cases is only a factor
in determining the appropriateness of a fee award. See
Gunter, 223 F.3d at 195. In considering this factor, the
Court notes the survey of fee awards that have occurred
in similar cases. See, e.g.,
In re Rite Aid Corp. Sec.
Litig., 396 F.3d 294, 306–07 (3d Cir.2005) (review of 289
settlements demonstrates “average attorney's fees percentage
[of] 31.71%” with a median value that “turns out to be onethird”); Cullen v. Whitman Medical Corp., 197 F.R.D. 136,
150 (E.D.Pa.2000) (“the award of one-third of the fund for
attorneys' fees is consistent with fee awards in a number of
recent decisions within this district”);
Varacallo v. Mass.
Mut. Life. Ins. Co., 226 F.R.D. 207, 249 (D.N.J.2005) (“
‘Many courts, including several in the Third Circuit, have
considered 25% to be the standard “benchmark” figure for
attorney fee awards in class action lawsuits, with adjustments
up or down for significant case-specific factors” ’);
In re
Linerboard Antitrust Litig., 2004 WL 1221350, at *14 (“The
above figures are in accord with a recent Federal Judicial
Center study that found that in federal class actions generally
median attorney fee awards were in the range of 27 to 30
percent.”).
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Courts within the Third Circuit often award fees of 25%
to 33% of the recovery. See, e.g.,
In re Linerboard
Antitrust Litig., 2004 WL 1221350 (E.D.Pa.2004) (approving
30% fee of a $202 million settlement in an antitrust class
action);
Nichols v. SmithKline Beecham Corp., 2005 WL
950616 (E.D.Pa.2005) (approving 30% fee of the $65 million
settlement in similar pharmaceutical antitrust action); In re
ATI Technologies Inc. Sec. Litig., 2003 U.S. Dist. LEXIS
7062 (E.D.Pa. Apr. 28, 2003) (awarding 30% of fund); In
re Cell Pathways Sec. Litig. II, 2002 U.S. Dist. LEXIS
18359 (E.D.Pa. Sept. 24, 2002) (“A thirty percent fee is
very comparable to awards in similar cases, providing further
support for approval of the fee petition”); Blackman v.
O'Brien Envtl. Energy, Inc., 1999 U.S. Dist. LEXIS 7160
(E.D.Pa. May 11, 1999) (35% fee awarded). The percentage
fee requested in this case (23.6% of the fund) is consistent
with other cases.
*31 Moreover, Class Counsel's fee request compares
favorably to fees awarded in similar pharmaceutical antitrust
actions. See Augmentin Antitrust Litig., No. 2:02cv442, Final
Order and Judgment Approving Settlement and Awarding
Attorneys' Fees, Reimbursement of Expenses and Incentive
Awards to the Named Plaintiffs (E.D.Va. Jan. 10, 2005)
(awarding a fee of 25% of the $29 million indirect purchaser
settlement fund); In re Relafen Antitrust Litig., Master File
No. 01–12239–WGY, Order and Final Judgment (D. Mass.
April 9, 2004) (awarding fees of 33 1/3% of $175 million of
settlement fund).
(ii) The fee requested here is consistent with a privately
negotiated contingent fee in the marketplace
“[W]hen deciding on appropriate fee levels in common-fund
cases, courts must do their best to award counsel the market
price for legal services, in light of the risk of nonpayment and
the normal rate of compensation in the market at the time.”
In re Synthroid Marketing Litig., 264 F.3d 712, 718 (7th
Cir.2001). “The object ... is to give the lawyer what he would
have gotten in the way of a fee in an arm's length negotiation.”
In re Continental Illinois Sec. Litig., 962 F.2d 566, 572 (7th
Cir.1992).
Consequently, courts should look to the private market when
assessing the reasonableness of the percentage fee. See
In
re RJR Nabisco Inc. Sec. Litig., MDL No. 818, 1992 WL

210138, *7 (S.D.N.Y. Aug. 24, 1992) (“What should govern
[fee] awards is ... what the market pays in similar cases”). A
one-third contingency fee is generally standard in individual
cases. See, e.g., In re Copley Pharmaceutical, 1 F.Supp.2d
1407, 1412 (D.Wyo.1998); see also In re Aetna Sec. Litig.,
2001 U.S. Dist. LEXIS 68 (E.D.Pa. Jan. 4, 2001) (“thirty
percent is in line with what is routinely privately negotiated
in contingency fee tort litigation”). The requested fee award
of 23.6% is below that general standard.
h. Lodestar Cross-check
A lodestar cross-check is not a Gunter factor but is a
“suggested practice.” In re Cendant Corp., PRIDES Litig.,
243 F.3d at 735 (3d Cir.2001). When performing the lodestar
cross-check, the Third Circuit has recognized that “ ‘multiples
ranging from one to four are frequently awarded in common
fund cases when the lodestar method is applied.” ’
In re
Prudential Sales Practices Litig., 148 F.3d at 341 (quoting 3
Herbert Newberg & Albert Conte, Newberg on Class Actions,
§ 14.03 at 14–5 (3d ed.1992)). “The district courts may rely
on summaries submitted by the attorneys and need not review
actual billing records.” In re Rite Aid Corp. Sec. Litig., 396
F.3d at 306–07 (footnote omitted).
The record demonstrates that Class Counsel's lodestar in this
case is $4,506,294.25, resulting in a multiplier of 1.73. An
examination of recently approved multipliers reveals that the
multiplier requested here is on the low end of the spectrum.
See, e.g.,
Nichols v. SmithKline Beecham Corp., 2005 WL
950616, *24 (E.D.Pa. Apr.22, 2005) (approving multiplier of
3.15); In re Linerboard Antitrust Litig., 2004 WL 1221350,
*4 (E.D.Pa. June 2, 2004) (approving a 2.66 multiplier); Weiss
v. Mercedes–Benz of N. Am., Inc., 899 F.Supp. 1297, 1304
(D.N.J.), aff'd, 66 F.3d 314 (3d Cir.1995) (approving a 9.3
multiplier); In re Rite Aid Corp. Secs. Litig., 146 F.Supp.2d
706, 736 (E.D.Pa.2001) (multiple of over 6). This lodestar
cross check corroborates the result of the percentage of fund
method.
i. Conclusion
*32 Taking into consideration the above factors, this Court
awards Plaintiffs' Counsel $7.8 million of the Settlement
Fund, plus 23.6% of the accrued interest on the Settlement
Fund.
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2. Reimbursement of Reasonable Expenses
In addition to their request for Attorneys' fees, Plaintffs'
Counsel seek reimbursement of $494,683.73 in expenses.
“Counsel in common fund cases is entitled to reimbursement
of expenses that were adequately documented and reasonably
and appropriately incurred in the prosecution of the case.”
In re Cendant Corp., 232 F.Supp.2d 327, 343 (D.N.J.2002)
(quoting

In re Safety Components Int'l, Inc., 166 F.Supp.2d

72, 104 (D.N.J.2001));
Abrams v. Lightolier, Inc., 50
F.3d 1204, 1225 (3d Cir.1995).
Upon review of the affidavits submitted in support of this
request, the Court finds the requested amount to be fair
and reasonable. Plaintiffs' Counsels' expenses reflect costs
expended for purposes of prosecuting this litigation, including
substantial fees for experts; substantial costs associated with
creating and maintaining an electronic document database;
travel and lodging expenses; copying costs; and the costs
of deposition transcripts. Reimbursement of similar expenses
is routinely permitted. See e.g.,
Oh v. AT & T Corp.,
225 F.R.D. 142, 154 (D.N.J.2004) (finding the following
expenses to be reasonable: “(1) travel and lodging, (2) local
meetings and transportation, (3) depositions, (4) photocopies,
(5) messengers and express services, (6) telephone and fax,
(7) Lexis/Westlaw legal research, (8) filing, (10) postage, (11)
the cost of hiring a mediator, and (12) NJ Client Protection
Fund relating to pro hac vice” ).
3. Incentive Awards to Named Plaintiffs
Finally, Plaintiffs' Counsel request the approval of $75,000 in
incentive awards to the five Class Representatives. They seek
$30,000 for each of the two TPPs and $5,000 for each of three
individual consumers. “Like the attorneys in this case, the
class representatives have conferred benefits on all other class
members and they deserve to be compensated accordingly.”
In re Linerboard Antitrust Litig., 2004 WL 1221350,
at *18 (citation omitted). In the instant action, the Class

Representatives, spent a significant amount of their own time
and expense litigating these cases for the benefit of the absent
members of the settlement class, and as is recognized by a
multitude of courts, their efforts should not go unrecognized.
See e.g.,
In re Lorazepam & Clorazepate Antitrust Litig.,
205 F.R.D. 369, 400 (D.D.C.2002) (“Incentive awards are not
uncommon in class action litigation and particularly where ...
a common fund has been created for the benefit of the entire
class.... In fact, [c]ourts routinely approve incentive awards
to compensate named plaintiffs for the services they provided
and the risks they incurred during the course of the class
action litigation”) (internal quotations and citation omitted).
*33 In the detailed notice sent to Class members, Class
Counsel indicated they would seek incentive awards in
an amount not to exceed $100,000.00. No class members
objected. The amounts requested are similar to amounts
awarded in similar settlements. See e.g., Nichols, 2005 WL
950616, at *24 (approving $5,000 to each third-party payor
named plaintiff, $2,500 to each consumer named plaintiff);
In re Linerboard Antitrust Litig., 2004 WL 1221350,
*18 (E.D.Pa.2004) (approving $25,000 to each representative
of the classes). The named Plaintiffs complied with all
reasonable demands and provided significant assistance to
counsel in the prosecution of this case. The requested
incentive awards are both appropriate and reasonable.
III. CONCLUSION
For the foregoing reasons, (a) End–Payor Plaintiffs' and
Plaintiff States' motion for final approval of settlement,
and (b) Class Counsel for End–Payor Plaintiffs' motion
for attorneys' fees of $7.8 million (plus accrued
interest), litigation expenses, and incentive award to Class
Representatives are granted.
All Citations
Not Reported in F.Supp.2d, 2005 WL 2230314, 2005-2 Trade
Cases P 74,966

Footnotes
1

States and Commonwealths of Texas, Florida, Oregon, et al. v. Organon USA Inc. and Akzo Nobel N.V.,
Civil Action No. 04–5126(FSH) (Complaint filed Oct. 20, 2004).
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2

In
In re Nasdaq Market–Makers Antitrust Litig., 187 F.R.D. at 474, the court in approving that settlement
stated, “it is difficult to conceive of better representation than the parties to this action achieved.” Likewise, in
In re Lorazepam & Clorazepate Antitrust Litig., 2003 WL 22037741, at *6 (D.D.C. June 16, 2003), in which
Mr. Kaplan was co-counsel for the class of direct purchasers, the Court in approving settlement characterized
counsel as “among the best and most experienced antitrust litigators in the country.”

3

Measurement of the notice program is provided in terms of reach and frequency. Reach is the estimated
percentage of a target audience reached through a specific media vehicle or combination of media vehicles.
Frequency is the estimated average number of times an audience is exposed to advertising vehicles carrying
the message.

4

The privacy of consumers who purchase prescription medication is protected under the provisions of the
Health Insurance Portability and Accountability Act of 1996 (HIPAA), Public Law 104–91.
42 U.S.C.
§ 1320d–2. HIPAA protects “protected health information” from disclosure. “Protected health information”
means individually identifiable health information that is maintained and/or transmitted in any form or medium.
45 C.F.R. § 160.103 (2004). Pharmacists are health care providers covered by the act. Patient authorization
is required for disclosure of “protected health information.” Improper disclosure may subject the provider to
civil and/or criminal penalties. 42 U.S.C. § 1320d–5 and 6. Thus, End–Payor Plaintiffs and Plaintiff States
were unable to obtain a list of potential class members for a direct mail campaign and instead had to rely on
pharmacies and psychiatrists to forward notices to their customers and patients.

5

When evaluating settlements in parens patriae actions brought by state Attorneys General under either the
Clayton Act or comparable state laws, courts have generally utilized the standards used to analyze private
class action settlements under
Rule 23. See, e.g.,
In re Toys ‘R’ Us Antitrust Litig., 191 F.R.D. at 352;
New York v. Reebok Int'l. Ltd., 903 F.Supp. 532, 535 (S.D.N.Y.1995); In re Minolta Camera Prod. Antitrust
Litig., 668 F.Supp. 456 (D.Md.1987).

6

Five TPPs did initially opt out, but they soon entered into an agreement with the parties to request that the
Court permit them to rescind their notices of exclusion. That agreement is reflected in a Memorandum of
Understanding filed with the Court that guaranteed $450,000 more to the Settlement Fund, instead of going
to Plaintiffs' Attorneys' Fees. The Court granted the request.

7

Two objections were filed on behalf of TPPs, Health Care Service Corporation and certain Blue Cross entities;
and eight were filed by consumers, Eugene Clasby, Roberta Geha, Rhonda Marcus, Nadine Street, William
L. Bedford, Susan Ruth Hall, Dot K. Kensinger, and Robert L. Kensinger. The objections by the latter five
individuals were filed by the same attorney, Stephen Tsai, who spoke at the Fairness Hearing.

8

As some objection points are entirely unsupported, too vague to comprehend, or clearly without merit, the
Court only writes on those objections that require some explanation.

9

See supra note 6.

10

Several objectors also objected that they did not have access to the economic reports that were the basis
of the Plan of Distribution, and objector Eugene Clasby made a motion to this effect. As a result, the Court
ordered that End–Payor Plaintiffs make this underlying information available prior to the Fairness Hearing,
which they did. The objection was not pursued at the Fairness Hearing and one TPP objector, the Blue Cross
entities, withdrew its relevant objections.

11

To the extent End–Payor Plaintiffs and the Plaintiff States would advance an “overall scheme” claim, finding
such a scheme would likely be predicated upon proving the late listing claim.
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12

Class Counsel initially indicated they would request up to 25% of the Settlement Fund, as indicated in the
notice that was sent to the class. They later reduced that number by providing $450,000 more to the class in
order to prevent the terms of Rider A from terminating, as described in footnote 6.

13

These are the objections of Dot K. Kensigner, William L. Bedford III, Susan Ruth Hall, and Robert L.
Kensinger, represented by Stephen Tsai.

14

Ms. Street also objected to the agreement between the litigating parties and five TPPs that initially opted out
of the settlement which stated that, inter alia, Defendants would advance up to $500,000 of if they rescinded
their notices of exclusion. By Order dated June 24, 2005, this Court rejected that part of the agreement, and
the five TPPs were afforded absolutely no special treatment in exchange for returning to the class. Thus, Ms.
Street's objection as to this point had been resolved before the objection was filed. See also supra notes 6
and 9 and accompanying text.

End of Document
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United States District Court,
S.D. California.
Lloyd MARTIN, et al., individually and
on behalf of others similarly situated, and,
Grady O'Bryant, et al., individually and on
behalf of others similarly situated, Plaintiffs,
v.
AMERIPRIDE SERVICES, INC., et al., Defendants.
No. 08cv440–MMA (JMA).
|
June 9, 2011.
Attorneys and Law Firms
Angela Mee Jae, Fern M. Steiner, Thomas Lee Tosdal, Tosdal,
Smith, Steiner & Wax, San Diego, CA, Daniel M. Kopfman,
The Law Offices Of Wagner & Jones, Nicholas J.P. Wagner,
Law Offices of Wagner & Jones, Fresno, CA, for Plaintiffs.
Julie A. Vogelzang, Duane Morris Llp, San Diego, CA, for
Defendants.

ORDER ON FINAL APPROVAL OF
CLASS ACTION SETTLEMENT
ORDER ON FINAL APPROVAL OF CLASS ACTION
SETTLEMENT, JUDGMENT AND DISMISSAL
MICHAEL M. ANELLO, District Judge.
*1 On June 6, 2011, this matter came before the
Court on Plaintiffs' Motion for Final Approval of Class
Settlement, Approval of Attorneys Fees and Costs, and
Class Representative Service Payment [Doc. No. 57]. At the
hearing, the Court advised the parties of its tentative decision
to grant Plaintiffs' motion. For the following reasons, the
Court AFFIRMS its tentative ruling and GRANTS Plaintiffs'
motion in its entirety.

BACKGROUND

The operative pleading in this case is the First Amended
Consolidated Complaint (the “complaint”) [Doc. No. 35],
filed on July 1, 2009. Individually named plaintiffs acting
as class representatives include: Lloyd Martin, Kirk Sword,
Daniel Gore, Grady O'Bryant, Jorge Mejia, Paul Luna,
Kye Jacoby, and Rigo Martinez. These individuals were
employed by Defendant AmeriPride Services, Inc. as route
delivery drivers (holding the official title of customer
service representatives or “CSRs”) during the class period
commencing on January 15, 2004. AmeriPride is in the
business of linen supply, supplying to customers clean
laundered towels, linens, uniforms, wearing apparel, and
other items. AmeriPride employs CSRs to operate delivery
trucks to supply its products and services to its local
customers on routes assigned to them by AmeriPride.
Plaintiffs brought this class action against their employer
AmeriPride alleging that they and other CSRs are misclassified as “exempt” employees and are thus entitled
to unpaid overtime wages and other remedies under
California law. Specifically, Plaintiffs' complaint alleges
that AmeriPride violated California state law, and alleges
five causes of action under the California Labor Code and
California Business and Professions Code for (1) overtime
pay for introductory employees; (2) overtime pay for regular
full-time employees; (3) meal periods; (4) rest periods; and
(5) unfair business practices.

PROCEDURAL HISTORY
This matter began as two separate purported class action
law suits filed in California state court by Martin, Sword,
and Gore in San Diego County, and O'Bryant in Sacramento
County. AmeriPride answered the complaint in each case,
and simultaneously removed the Martin, et al. action to this
Court and the O'Bryant action to the United States District
Court for the Eastern District of California. The O'Bryant
court transferred that action to this Court. On October 15,
2008, this Court ordered the two actions consolidated. The
operative complaint was filed on July 1, 2009.
On September 7, 2010, the parties notified the Court that
the action had settled and the Court ordered the parties to
file a motion for preliminary approval of class settlement.
See Doc. No. 46. On December 3, 2010, Plaintiffs filed
an unopposed motion for preliminary approval. See Doc.
No. 51. On January 4, 2011, the Court granted the motion
and approved a preliminary settlement, authorized the notice
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process, and scheduled a hearing on final approval. See Doc.
No. 55.

have been relief and/or wholesale drivers at times during the
class period. See Joint Hearing Statement, Doc. No. 62.

*2 On April 11, 2011, Plaintiffs filed the motion for final
approval currently pending before the Court. See Doc. Nos.
57–59. On April 15, 2011, AmeriPride filed an opposition
to the motion, asserting that Plaintiffs “are now seeking to
fundamentally alter the terms of the agreed-upon Settlement
Agreement.” See Doc. No. 60. According to AmeriPride,
disputes developed between the parties with respect to
material terms of the Settlement Agreement, including the
definition of the class, the effective date of the Settlement
Agreement, the timing for deposit of settlement funds, the
release of claims, and payment of employment taxes.

On Friday, May 20, 2011, the Settlement Administrator
mailed responses to claimants who filed claims or disputes
indicating whether the claim or dispute was accepted or
denied and the basis for the denial consistent with the parties'
agreed upon definition of the Settlement Class.

In light of the issues raised in AmeriPride's opposition,
the Court vacated the Final Approval Hearing which had
been previously set for April 25, 2011 and rescheduled the
hearing for June 6, 2011, in order to allow counsel for
the parties to meet and confer regarding the outstanding
disputes related to the Settlement Agreement. See Doc.
No. 61. On May 27, 2011, in compliance with the Court's
order, the parties filed a Joint Statement advising the Court
regarding the status of settlement, confirming that all disputes
except one have been resolved, and setting forth each party's
position on the sole remaining dispute—the effective date
of the Settlement Agreement. Because the parties indicated
in the Joint Statement that they would seek the Court's
determination on the issue, and the dispute did not threaten
the integrity of the Settlement Agreement, the Court found the
settlement of this class action ready for final approval.

TERMS OF THE SETTLEMENT
1. Settlement Class
This Court provisionally certified the settlement class
as follows: “Any individual who was employed as
Customer Service Representative (including introductory
and/or probationary Customer Service Representatives) in
California for AmeriPride during the Class Period (January
15, 2004 through December 31, 2009).” Several class
members have claimed compensation for time worked during
the class period as relief drivers, wholesale drivers or “route
jumpers.” Subsequent to their meet and confer efforts during
the month of May, the parties agreed that the settlement class
does not include these types of drivers because they are in
a different payroll category and are compensated differently
than CSRs, except as to those class member CSRs who may

Subsequent to their meet and confer efforts during the month
of May, the parties also agreed that all named plaintiffs have
agreed to a comprehensive release that releases all claims
against AmeriPride “arising out of their employment with
Defendant or termination thereof and/or any other event,
act, occurrence, or omission taking place on or before the
Settlement Effective Date ...” See Joint Hearing Statement, 4.
With respect to the unnamed class members, the parties agree
that all class members—as defined above—are releasing any
and all wage claims that were brought or could have been
brought against AmeriPride during the class period. The
parties agree that AmeriPride employees who are not part of
the settlement class are not releasing any claims.
2. Settlement Terms
*3 AmeriPride has agreed to pay a gross settlement amount
of $5,250,000 (five million two hundred fifty thousand
dollars) (“the common fund”). Upon final approval, the
common fund will be allocated among payments to class
members, administrative costs, attorneys fees, litigation costs,
and class representative service awards. The entire fund is
non-reversionary and will be distributed to individual class
members on a pro rata basis based on the time and location
of where the class member worked as well as the number of
weeks worked.
Subsequent to their meet and confer efforts during the month
of May, the parties agreed that the Settlement Agreement
states that AmeriPride will pay the employer taxes on the
portion of each Settlement Payment deemed to be wages,
which is fifty percent (50%) of the Settlement Payment. See
Joint Hearing Statement, 5. This portion will be issued via
W–2 form. The other portion is for penalties and interests for
which no taxes are due because it will be issued via 1099–
MISC form. The employer taxes will be paid by AmeriPride
from monies separate and apart from the common fund.
The class representatives will receive an enhancement award
of $18,500. The parties stipulate to award attorneys fees
to Class Counsel in the amount of 25% of the common
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fund ($1,312,500), to be split equally between Wagner &
Jones LLP and Tosdal Smith Steiner & Wax LLP, plus
actual litigation costs of $16,891.77 to Wagner & Jones and
$14,720.42 to Tosdal Smith Steiner & Wax.

P.2d 839 (Cal.1965). “The fundamental goal of contractual
interpretation is to give effect to the mutual intention of

3. Effective Settlement Date
The meaning of the term “Effective Settlement Date”
remains in dispute. The parties have requested that the Court
determine the issue. The “Effective Settlement Date” is
defined in the Settlement Agreement as:

from the writing alone, if possible.”
Founding Members
of the Newport Beach Country Club v. Newport Beach
Country Club, Inc., 109 Cal.App.4th 944, 135 Cal.Rptr.2d
505, 513 (Cal.Ct.App.1992). “If contractual language is clear

Effective Settlement Date: The Effective Settlement Date
is the date on which this Settlement will become final and
effective, which shall be upon the occurrence of all of the
following events:
(a) entry of the Preliminary Approval Order;
(b) the occurrence of the Final Settlement Hearing;
(c) entry of the Final Judgment; and
(d) the Final Judgment becomes final, which shall mean,
(i) the date the Final Judgment is signed by the Court if
there are no objections to the settlement; or
(ii) if there are objections to the settlement which are not
withdrawn, and if an appeal, review or writ is not sought
from the Judgment, the date one day after which the Final
Judgment is no longer subject to judicial review or other
challenge; or
(iii) if a timely notice of appeal is filed, the day after the
Final Judgment is affirmed, or the appeal or review is
dismissed or denied and the Final Judgment is no longer
subject to judicial review or other challenge.
“A settlement agreement is treated as any other contract for
purposes of interpretation.” United Commercial Ins. Serv.,
Inc. v. Paymaster Corp., 962 F.2d 853, 856 (9th Cir.), cert.
denied sub nom., Paymaster Corp. v. American Bankers Ins.
Co. of Fla., 506 U.S. 1022, 113 S.Ct. 660, 121 L.Ed.2d
585 (1992); see also
Winet v. Price, 4 Cal.App.4th 1159,
1164, 6 Cal.Rptr.2d 554 (Cal.Ct.App.1992). Under California
law, contract interpretation is a question of law.
SDR
Capital Mgmt., Inc. v. Am. Int'l Specialty Ins. Co., 320
F.Supp.2d 1043, 1046 (S.D.Cal.2004); see also Parsons v.
Bristol Develop. Co., 62 Cal.2d 861, 44 Cal.Rptr. 767, 402

the parties.”
Byrne v. Laura, 52 Cal.App.4th 1054, 60
Cal.Rptr.2d 908, 916 (Cal.Ct.App.1997). “When a contract
is reduced to writing, the parties' intention is determined

and explicit, it governs.”
Bank of the West v. Superior
Court, 2 Cal.4th 1254, 10 Cal.Rptr.2d 538, 833 P.2d 545,
552 (Cal.1992). A court must interpret contractual language
in its ordinary sense, unless terms are used by the parties in
a technical sense, or a special meaning is given to them by
usage. Cal. Civ.Code § 1638.
*4 Plaintiffs argue that “the express terms of subsection (d)
(i) above states that the ‘Final Judgment becomes final’ on
‘the date the Final Judgment is signed by the Court [because]
there are no objections to the settlement.’ It is undisputed
that no objections to the settlement have yet been filed. This
means that the Effective Settlement Date is the date of entry of
final judgment.” See Joint Hearing Statement, 6. AmeriPride
counters that the Effective Settlement Date is not only after
the Final Judgment is signed by the Court, but also after the
time for an appeal has expired.
833 P.2d 545.

Id. at 8, 10 Cal.Rptr.2d 538,

First, the Court finds that the use of the word “or” to transition
between subsections (d)(i), (ii), and (iii), does not support
AmeriPride's interpretation of the contract language. Merriam
Webster's Eleventh Collegiate Dictionary (2005) defines “or”
as “used as a function word to indicate an alternative.” Here,
use of the word “or” indicates that subsections (d)(i), (ii), and
(iii), above, are alternatives to one another, and as such, the
Final Judgment becomes final as defined by one subsection
—not all three, as AmeriPride insists. If the word “and”
instead of “or” had been used, the language of the contract
would support AmeriPride's position, but the result would be
unworkable because the three conditions in subsections (d)(i),
(ii), and (iii) cannot obtain simultaneously.
The parties confirmed during the final approval hearing that
there are no objections to the settlement. Subsection (d)(i)
expressly contemplates such a situation and provides that the
Final Judgment becomes final “the date the Final Judgment
is signed by the Court if there are no objections to the
settlement.” (emphasis added). Unlike subsections (d)(i) (no
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objections) and (d)(ii) (objections), subsection (d)(iii), which
provides the meaning of the word “final” in the event a timely
notice of appeal is filed, does not expressly contemplate either
the presence or absence of objections to the settlement, as it
does not even contain the word “objections.” Seizing on this,
AmeriPride argues that subsection (d)(iii) applies irrespective
of whether there are objections to the settlement and therefore
applies here.
AmeriPride's interpretation of the contract language is
untenable because the Effective Settlement Date cannot
at once be the date the Court signs the Final Judgment
(subsection (i)) and some undetermined date in the future
(subsection (iii)), as the two are mutually exclusive. 1
Furthermore, AmeriPride's interpretation of subsection (d)
(iii) renders subsection (d)(i) superfluous. The Court will not
conclude that the carefully negotiated Settlement Agreement
in this case contains unnecessary or extraneous language,
particularly when that language bears directly upon the
deposit and distribution of millions of dollars. Subsection (d)
(iii) must be interpreted as impliedly contemplating objection
to the settlement, from which a timely notice of appeal could
be filed. Otherwise the word “final” has no clear meaning,
when the terms of the Settlement Agreement obviously
intended the opposite result.
*5 Accordingly, the Court finds that because there are
no objections to the settlement, the Final Judgment in this
case becomes final pursuant to subsection (d)(i)—the date
the Final Judgment is signed by the Court. The preliminary
approval order has been entered and the final settlement
hearing occurred on June 6, 2011. Therefore, upon entry of the
Final Judgment and on the date the Final Judgment is signed
by the Court, the Settlement will become final and effective.

MOTION FOR FINAL APPROVAL
OF CLASS SETTLEMENT
1. Class Certification
A plaintiff seeking a Rule 23(b)(3) class certification must
first satisfy the prerequisites of Rule 23(a). Once subsection
(a) is satisfied, the purported class must then fulfill the
requirements of Rule 23(b)(3). In the present case, the
Court had previously preliminarily certified the following
California class:

“Any individual who was employed
as Customer Service Representative
(including
introductory
and/or
probationary
Customer
Service
Representatives) in California for
AmeriPride during the Class Period
(January 15, 2004 through December
31, 2009).”

At that time, the Court concluded that the proposed
classes satisfied the numerosity, commonality, typicality, and
adequacy of representation requirements of Rule 23(a). See
Doc. No. 55. The Court also found that the proposed classes
satisfied the predominance and superiority requirements of
Rule 23(b)(3). Based on its previous findings, the Court
certifies the class for the purpose of settlement.
2. The Settlement
a) Legal Standard
Courts require a higher standard of fairness when settlement
takes place prior to class certification to ensure class
counsel and defendant have not colluded in settling the case.
Hanlon v. Chrysler Corp., 150 F.3d 1011, 1026 (9th
Cir.1998). Ultimately, “[t]he court's intrusion upon what is
otherwise a private consensual agreement negotiated between
the parties to a lawsuit must be limited to the extent necessary
to reach a reasoned judgment that the agreement is not the
product of fraud or overreaching by, or collusion between, the
negotiating parties, and that the settlement, taken as a whole,
is fair, reasonable and adequate to all concerned.” Officers
for Justice v. Civil Serv. Comm'n, 688 F.2d 615, 625 (9th
Cir.1982).
A court considers several factors in determining whether a
proposed settlement is “fair, adequate and reasonable” under
Rule 23(e). Such factors may include: (1) the strength of the
case; (2) the risk, expense, complexity and likely duration
of further litigation and the risk of maintaining class action
status throughout the trial; (3) the stage of the proceedings
(investigation, discovery and research completed); (4) the
settlement amount; (5) whether the class has been fairly
and adequately represented during settlement negotiations;
and (6) the reaction of the class to the proposed settlement.
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Staton v. Boeing Co., 327 F.3d 938, 959 (9th Cir.2003).
The Court need only consider some of these factors-namely,
those designed to protect absentees. See
Molski v. Gleich,
318 F.3d 937, 954 (9th Cir.2003) (overruled in part on other
grounds).
*6 Judicial policy favors settlement in class actions and
other complex litigation where substantial resources can
be conserved by avoiding the time, cost, and rigors of
formal litigation. In re Wash. Pub. Power Supply Sys. Sec.
Litig., 720 F.Supp. 1379, 1387 (D.Ariz.1989). On November
6, 2009, the parties and their counsel attended one full
day mediation, which was conducted by a highly qualified
mediator. Subsequent to the mediation, the parties continued
negotiations with the assistance of the mediator, which
resulted in an oral agreement on the common fund settlement
and stipulated Settlement Agreement currently before the
Court for final approval. See Kopfman Decl'n ¶¶ 35–36.
b) Analysis
(1) The strength of the case, and risk, expense, complexity
and likely duration of further litigation
Regarding the strength of Plaintiffs' case, the Court must
“determine whether the decision to settle is a good value
for a relatively weak case or a sell-out of an extraordinarily
strong case .” Livingston v. Toyota Motor Sales USA, 1995
U.S. Dist. LEXIS 21757 (N.D.Cal.1995). Here, Plaintiffs
assert that the proposed settlement is both fair and reasonable
in light of AmeriPride's available legal and factual grounds
for defending against the asserted claims. For example,
Plaintiffs contend that, absent settlement, AmeriPride would
have asserted a defense that Plaintiffs and the class members
are exempt from overtime compensation requirements. See
Kopfman Decl'n ¶¶ 41–45. Such a defense would present
a serious threat to Plaintiffs' claims, as well as create
uncertainty as to the appropriateness of class certification.
Plaintiffs also asserts that the risk of further litigation is
significant, as is the likely duration of further litigation. Id. ¶
47. Given these risks, the actual recovery through settlement
confers substantial benefits on the class that outweigh the
potential recovery through full adjudication.
(2) The stage of the proceedings (investigation, discovery
and research completed)
In the context of class action settlements, as long as the parties
have sufficient information to make an informed decision

about settlement, “ ‘formal discovery is not a necessary ticket
to the bargaining table.’ “ Linney v. Cellular Alaska P'ship,
151 F.3d 1234, 1239 (9th Cir.1998) (quoting In re Chicken
Antitrust Litig., 669 F.2d 228, 241 (5th Cir.1982)). Here, the
parties engaged in extensive formal and informal discovery,
as is reflected by looking at the docket of this case. The
parties participated in a number of discovery conferences with
the assigned magistrate judge. Depositions were conducted,
experts hired and consulted, and so on. See Kopfman Decl'n
¶¶ 48–49.
(3) The settlement amount
To assess whether the amount offered is fair, the Court may
compare the settlement amount to the parties' estimates of
the maximum amount of damages recoverable in a successful
litigation. In re Mego Fin. Corp. Sec. Litig., 213 F.3d at
459. While settlement amounts that are close to the plaintiffs'
estimate of damages provide strong support for approval of
the settlement, settlement offers that constitute only a fraction
of the potential recovery do not preclude a court from finding
that the settlement offer is fair. Id. (finding settlement amount
constituting one-sixth of the potential recovery was fair and
adequate). Thus, district courts have found that settlements
for substantially less than the plaintiffs' claimed damages
were fair and reasonable, especially when taking into account
the uncertainties involved with litigation. See, e.g., Glass
v. UBS Fin. Serv., Inc., No. C–06–4068 MMC, 2007 U.S.
Dist. LEXIS 8476, 2007 WL 2216862, at *4 (N .D. Cal. Jan.
26, 2007) (finding settlement of wage and hour class action
for 25 to 35% of the claimed damages to be reasonable);
Williams v. Costco Wholesale Corp., No. CV–02–2003
IEG, 2010 U.S. Dist. LEXIS 67731, 2010 WL 2721452,
at *4 (S.D.Cal. July 7, 2010) (finding settlement amount
constituting approximately 75.6% of the plaintiffs' claimed
losses from unpaid overtime pay to be adequate).
*7 Here, the common fund represents approximately 36%
of the total potential damages in the case. See Kopfman
Decl'n ¶ 49. The average class member will receive a
settlement payment of $11,552.31. In addition, AmeriPride
has implemented methods of now compensating CSRs in
compliance with California's wage and hour laws, such that
class members who are still employed by AmeriPride will
continue to reap the benefits of settlement by receiving full
overtime compensation. The amount offered in settlement is
adequate.
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(4) Whether the class has been fairly and adequately
represented during settlement negotiations
Class Counsel have significant experience in both the
substance of wage and hour claims as well as the procedures
for class and collective actions. See Kopfman Decl'n ¶¶ 4–6.
As such, their support of the settlement should be accorded
significant consideration. See, e.g., Nat'l Rural Telcoms Coop.
v. DIRECTV, Inc., 221 F.R.D. 523, 528 (C.D.Cal.2004)
(“Great weight is accorded to the recommendation of counsel,
who are most closely acquainted with the facts of the
underlying litigation. This is because parties represented
by competent counsel are better positioned than courts to
produce a settlement that fairly reflects each party's expected
outcome in the litigation”) (internal quotation marks and
citations omitted).
(5) The reaction of the class to the proposed settlement
The Ninth Circuit has held that the number of class members
who object to a proposed settlement is a factor to be
considered. Mandujano v. Basic Vegetable Prods. Inc., 541
F.2d 832, 837 (9th Cir.1976). The absence of any objector
strongly supports the fairness, reasonableness, and adequacy
of the settlement. See
In re Austrian & German Bank
Holocaust Litig., 80 F.Supp.2d 164, 175 (S.D.N.Y.2000) (“If
only a small number of objections are received, that fact can
be viewed as indicative of the adequacy of the settlement.”)
(citations omitted); Boyd v. Bechtel Corp., 485 F.Supp. 610,
624 (N.D.Cal.1979) (finding “persuasive” the fact that 84%
of the class has filed no opposition). Here, no class members
have objected to the Settlement Agreement and no class
member has opted out. See Kopfman Decl'n ¶ 52.
3. Conclusion
The Court GRANTS the motion for final approval, finding
that the Settlement Agreement is “fair, adequate and
reasonable” under Rule 23(e).

MOTION FOR AWARD OF
ATTORNEYS FEES AND COSTS
1. Relevant Law
Rule 23(h) of the Federal Rules of Civil Procedure
provides that, “[i]n a certified class action, the court
may award reasonable attorneys fees and nontaxable costs
that are authorized by law or by the parties' agreement.”

Fed.R.Civ.P. 23(h). California recognizes the common
fund doctrine for the award of attorneys fees. Under
California and Ninth Circuit precedent, a court has discretion
to calculate and award attorneys fees using either the lodestar
method or the percentage-of-the-fund method.
Wershba
v. Apple Computer, Inc., 91 Cal.App.4th 224, 253, 110
Cal.Rptr.2d 145 (2001);
F.3d 1043 (9th Cir.2002).

Vizcaino v. Microsoft Corp., 290

*8 The Ninth Circuit has held that
settlement amount is the benchmark
awarded under the percentage method,
the usual range in common fund cases

25% of the gross
for attorneys fees
with 20 to 30% as
where the recovery

is between $50 and 200 million.
Vizcaino, 290 F.3d at
1047. Other case law surveys suggest that 50% is the upper
limit, with 30–50% commonly being awarded in cases in
which the common fund is relatively small. See Rubenstein,
Conte and Newberg, Newberg on Class Actions at § 14:6.
Indeed, California cases in which the common fund is small
tend to award attorneys fees above the 25% benchmark. See
Craft v. County of San Bernardino, 624 F.Supp.2d 1113,
1127 (C.D.Ca.2008) (holding attorneys fees for large fund
cases are typically under 25% and cases below $10 million
are often more than the 25% benchmark). More particularly,
courts may award attorneys fees in the 30–40% range in wage
and hour class actions that result in recovery of a common fun
under $10 million. See
Vasquez v. Coast Valley Roofing,
Inc., 266 F.R.D. 482, 491–92 (E.D.Ca.2010) (citing to five
recent wage and hour class actions where federal district
courts approved attorney fee awards ranging from 30 to
33%); Singer v. Becton Dickinson and Co., 2010 U.S. Dist.
LEXIS 53416, 2010 WL 2196104, * 8 (S.D.Ca. June 1, 2010)
(approving attorney fee award of 33.33% of the common fund
and holding that award was similar to awards in three other
wage and hour class action cases where fees ranged from
30.3% to 40%);
Romero v. Producers Dairy Foods, Inc.,
2007 U.S. Dist. LEXIS 86270, 2007 WL 3492841 (E.D.Ca.
Nov.14, 2007).
2. Analysis
Regardless of whether the court uses the percentage approach
or the lodestar method, the main inquiry is whether the end
result is reasonable.
Powers v. Eichen, 229 F.3d 1249,
1258 (9th Cir.2000). The Ninth Circuit has identified a
number of factors that may be relevant in determining if the
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award is reasonable: (1) the results achieved; (2) the risks
of litigation; (3) the skill required and the quality of work;
(4) the contingent nature of the fee; (5) the burdens carried
by class counsel; and (6) the awards made in similar cases.
See
Vizcaino v. Microsoft Corp., 290 F.3d 1043, 1048–50
(9th Cir.2002). An explanation is necessary when the district
court departs from the “benchmark” of 25% of recovery.
Powers, 229 F.3d at 1256–57. The award sought in this
case equals 25% of the common fund.
Here, the results achieved in this case were favorable. The
risks of litigation were real and substantial. The complexity
and duration of the case, coupled with the intensity of
settlement negotiations, weighs in favor of awarding the 25
percent “benchmark” amount that counsel request here, for
a total award of $1,312,500 plus actual costs and expenses
incurred prior to entry of final approval. See Kopfman Decl'n
¶ 57. Class Counsel took this case on a contingent fee basis
and had to forego other financial opportunities to litigate it
for more than three years. See Kopfman Decl'n ¶¶ 60–61.
Fifth, the request for attorneys fees in the amount of 25%
of the common fund falls within the typical range of 20 to
50% awarded in similar cases, and is lower than many other
awards where counsel worked on a contingent basis. See, e.g.,
Ingalls v. Hallmark Mktg. Corp., 08cv4342 VBF (Ex), Doc.
No. 77, P 6 (C.D.Cal. Oct. 16, 2009) (awarding 33.33% fee
on a $ 5.6 million wage and hour class action); Birch v. Office
Depot, Inc., Case No. 06cv1690 DMS (WMC), Doc. No. 48,
P 13 (S.D.Cal. Sept. 28, 2007) (awarding a 40% fee on a
$ 16 million wage and hour class action); Rippee v. Boston
Mkt. Corp., Case No. 05cv1359 BTM (JMA), Doc. No. 70,
at 7–8 (S.D.Cal. Oct. 10, 2006) (awarding a 40% fee on a
$ 3.75 million wage and hour class action). Finally, no class
members have objected to the attorneys fees.
3. Conclusion
*9 The Court APPROVES an award of attorneys fees equal
to 25% of the value of the common fund as well as Class
Counsel's request for litigation costs and expenses in the
requested amount.

test set forth in
Van Vranken v. Atlantic Richfield Co., 901
F.Supp. 294, 299 (N.D.Cal.1995), which analyzes: (1) the
risk to the class representative in commencing a class action,
both financial and otherwise; (2) the notoriety and personal
difficulties encountered by the class representative; (3) the
amount of time and effort spent by the class representative; (4)
the duration of the litigation; and (5) the personal benefit, or
lack thereof, enjoyed by the class representative as a result of
the litigation. See, e .g., Carter v. Anderson Merchs., LP, No.
EDCV 08–0025–VAP, 2010 U.S. Dist. LEXIS 55629, 2010
WL 1946757, at *3 (C.D.Cal. May 11, 2010);
Williams v.
Costco Wholesale Corp., No. 02cv2003 IEG, 2010 U.S. Dist.
LEXIS 67731, 2010 WL 2721452, at *7 (S.D.Cal. July 7,
2010).
2. Analysis
No class members have objected to Plaintiffs' intent to seek
an enhancement award of $18,500. The $18,500 incentive
award is also well within the acceptable range awarded
in similar cases. See, e .g.,
Brotherton v. Cleveland,
141 F.Supp.2d 907, 913–14 (S.D.Ohio 2001) (approving
an award of $50,000 where the class representative “has
been instrumental in bringing [the] lawsuit forward” and
“has performed numerous tasks in association with [the]
litigation”). Each named plaintiff has provided a declaration
to the Court summarizing the time and resources expended
in assisting with the preparation for and litigation of this
case. For example, Plaintiff O'Bryant responded to written
discovery requests and assisted in the preparation of initial
disclosures. See O'Bryant Decl'n ¶ 15. O'Bryant also traveled
to San Diego twice at personal expense to participate in
depositions and the full day mediation, id. ¶¶ 16–17, as did
the other named plaintiffs. See Jacoby Decl'n ¶¶ 13–14; Mejia
Decl'n ¶¶ 12–13; Martinez Decl'n ¶¶ 11–12; Luna Decl'n ¶ ¶
11–12; Martin Decl'n ¶ 12; Sword Decl'n ¶ 8; Gore Decl'n ¶
12.
3. Conclusion
The Court APPROVES the service fee award as reasonable.

CLASS REPRESENTATIVE SERVICE PAYMENTS

CONCLUSION

1. Relevant Law
In assessing the reasonableness of an incentive award, several
district courts in the Ninth Circuit have applied the five-factor

The Court GRANTS Plaintiffs' motion in its entirety, and
finds the proposed settlement of this class action appropriate
for final approval pursuant to
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Procedure 23(e). The Court further finds that the proposed
settlement appears to be the product of serious, informed,
non-collusive negotiations, has no obvious deficiencies, and
does not improperly grant preferential treatment to any
individuals. The Court finds that the settlement was entered
into in good faith; that the settlement is fair, reasonable and
adequate; and that Plaintiffs have satisfied the standards for
final approval of a class action settlement under federal law.

JUDGMENT AND ORDER OF DISMISSAL
*10 This Court APPROVES the settlement and directs the
Parties to effectuate the Settlement Agreement according to
its terms.
The Court DISMISSES this case on the merits and with
prejudice, pursuant to the terms of the Settlement Agreement.

The Court retains continuing jurisdiction over the
interpretation, implementation and enforcement of the
Settlement Agreement and all orders and judgments entered
in connection therewith.
If this Judgment and the settlement do not become final
and effective in accord with the terms of the Settlement
Agreement, then this Judgment and all orders entered in
connection therewith shall be deemed null and void and shall
be vacated.
IT IS SO ORDERED.
All Citations
Not Reported in F.Supp.2d, 2011 WL 2313604

Footnotes
1

By way of contrast, at least one court has approved a final settlement wherein the settlement agreement
included a definition of the effective date of settlement as: “The effective date shall be the date of final approval
if no objections are filed to the settlement. If objections are filed and overruled, and no appeal is taken of the
final approval order, then the effective date of final approval shall be sixty-five (65) days after the district court
enters final approval. If an appeal is taken from the Court's overruling of objections to the settlement, then the
effective date of final approval shall be twenty (20) days after the appeal is withdrawn or after an appellate
decision affirming the final approval decision becomes final. No money will be distributed unless and until the
effective date of final approval occurs.” Chiaramonte v. Pitney Bowes, Inc. 2008 WL 510765 (S.D.Cal.). The
terms of the Chiaramonte settlement agreement were clear that an appeal would only effect the finality of
the judgment and subsequent distribution of funds in the event objections were filed. Absent any objections,
the settlement became effective on the date of final approval, period. The settlement agreement was written
such that the three possibilities were plainly mutually exclusive.

End of Document

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

8

Perez v. Rash Curtis & Associates, Slip Copy (2020)
2020 WL 1904533

2020 WL 1904533
Only the Westlaw citation is currently available.
United States District Court, N.D. California.
Ignacio PEREZ, Plaintiff,
v.
RASH CURTIS & ASSOCIATES, Defendant.
Case No. 4:16-cv-03396-YGR
|
Signed 04/17/2020
Attorneys and Law Firms
Yeremey O. Krivoshey, Blair E. Reed, L. Timothy Fisher,
Bursor Fisher, P.A., Walnut Creek, CA, Scott A. Bursor,
Bursor & Fisher, P.A., Miami, FL, for Plaintiff.
Andrew M. Steinheimer, Anthony Paul John Valenti,
Lawrence Keith Iglesias, Mark Ewell Ellis, Ellis Law Group,
LLP, Sacramento, CA, for Defendant.

ORDER: (1) GRANTING IN PART, DENYING IN
PART MOTION TO ALTER JUDGMENT OR AMEND
THE JUDGMENT IN FAVOR OF DEFENDANT; (2)
DENYING MOTION TO REDUCE, RECONSIDER,
AMEND, OR VACATE THE JUDGMENT'S
UNCONSTITUTIONALLY EXCESSIVE DAMAGES;
(3) DENYING MOTION TO VACATE THE
JUDGMENT AND FOR TERMINATING SANCTIONS
BASED UPON MISCONDUCT OF COUNSEL, OR,
IN THE ALTERNATIVE, FOR NEW TRIAL, OR
FURTHER RELIEF AS DETERMINED BY THE
COURT; (4) GRANTING IN PART AND DENYING IN
PART MOTION FOR AN AWARD OF ATTORNEYS’
FEES, COSTS, AND EXPENSES AND SERVICE
AWARD FOR THE CLASS REPRESENTATIVE
Re: Dkt. Nos. 371, 374, 379, 414
Yvonne Gonzalez Rogers , United States District Judge
*1 The context of this action is well-known. Plaintiff Ignacio
Perez brings this putative class action against defendant
Rash Curtis & Associates (“Rash Curtis”) alleging that
defendant called plaintiff and class members without consent,
in violation of several laws. This case arises from Rash Curtis’
alleged violations of the (i) Telephone Consumer Protection

Act, 47 U.S.C. sections 227, et seq. (the “TCPA”); (ii) Fair
Debt Collection Practices Act, 15 U.S.C. sections 1692, et
seq. (the “FDCPA”); and (iii) the California Rosenthal Fair
Debt Collection Practices Act,
Cal. Civ. Code sections
1788, et seq., (the “Rosenthal Act”). On September 6, 2017,
this Court certified the four classes with Perez as the class
representative, both for injunctive relief pursuant to Rule
23(b)(2) and damages pursuant to Rule 23(b)(3). Following
a one-week trial, a jury found in favor of Perez and the
class, and against defendant Rash Curtis, awarding over $267
million. At the close of trial, the Court encouraged the parties
to attempt to settle the matter given the prospect of significant
post-trial work, including appeals. Despite the size of the
award, plaintiffs maintained a request for treble damages
requiring additional judicial findings regarding willfulness.
Ultimately, plaintiffs withdrew the request. Thereafter, the
parties filed several post-judgment motions.
For its part, defendant Rash Curtis brings three motions,
namely a motion: (1) to alter judgment or amend the judgment
in favor of defendant (the “motion to alter or amend”)
(Dkt. No. 374); (2) to reduce, reconsider, amend, or vacate
the judgment's unconstitutionally excessive damages (the
“motion to reconsider”) (Dkt. No. 379); and (3) to vacate
the judgment and for terminating sanctions based upon
misconduct of counsel, or, in the alternative, for new trial,
or further relief as determined by the Court (the “motion to
vacate”). (Dkt. No. 414.) Plaintiff Perez brings a motion for
an award of attorneys’ fee, costs, and expenses and service
award for Perez (the “motion for attorneys’ fees”). (Dkt. No.
371.)
Having carefully reviewed the record, the papers submitted
on each motion, the parties’ oral arguments at the hearings
held on November 18, 2019, and February 26, 2020, and for
the reasons set forth more fully below, the Court HEREBY
ORDERS as follows: (1) the motion to alter or amend
is GRANTED IN PART and DENIED IN PART; (2)
the motion to reconsider is DENIED; (3) the motion to
vacate is DENIED; and (4) the motion for attorneys’ fees is
GRANTED IN PART and DENIED IN PART.
I. BACKGROUND
As the facts of the case are well-known, only the background
relevant to the instant motions are summarized as follows.
Thus:
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On May 13, 2019, a jury verdict was entered that each
member of the classes shall recover from defendant the
amount of $500 per call made in violation of the TCPA, for an
aggregate award in favor of the classes of $267,349,000.00.
(Dkt. No. 347.) While the sum is large, the math was not,
namely $500 for each of the calls identified in the evidence
presented to the jury.

On January 21, 2020, Rash Curtis filed the motion to vacate
which the Court heard on February 26, 2020. (Dkt. No. 414,
422.)

*2 In response to the Court's order from the bench on May
13, 2019, the parties filed proposed final judgments on May
15, 2019. (Dkt. Nos. 353, 359.) Perez proposed a form of final
judgment on the issues decided by the jury, and did not include
any then outstanding or remaining issues to be decided. (Dkt.
No. 359 at 1-3.) Rash Curtis submitted a letter brief stating
that “any judgment that could be entered at this point in
time would only be partial, not disposing of all claims, and
thus not final.” (Dkt. No. 353-1 at 1.) As of that date, Perez
still maintained that the purported violations were willful and

Judgment Under Fed. R. Civ. P. 59 and
60 (Dkt.
No. 374)
Under Rule 59(e), “a motion to alter or amend a judgment
must be filed no later than 28 days after the entry of the
judgment.” Fed. R. Civ. P. 59(e). A motion to amend a
judgment under Rule 59(e) is appropriate if “(1) the motion is
necessary to correct manifest errors of law or fact upon which
the judgment is based; (2) the moving party presents newly
discovered or previously unavailable evidence; (3) the motion
is necessary to prevent manifest injustice; or (4) there is an
intervening change in controlling law.” Turner v. Burlington
Northern Santa Fe R. Co., 338 F.3d 1058, 1063 (9th Cir. 2003)
(internal quotation marks omitted).

knowing within the meaning of
47 U.S.C. § 227(b)(3)(C),
and Rash Curtis argued that the statutory damage amount as
applied here was unconstitutional. (Id.) Thus, Rash Curtis
requested that “final judgment be held in abeyance while the
parties negotiate settlement before Magistrate Hixson.” (Id.
at 2.)
On September 9, 2019, Perez withdrew the claim that
defendant violated the TCPA “willfully or knowingly[,]” and
requested that the Court enter “final judgment in the form that
[was] previously submitted, Doc. 359.” (Dkt. No. 369 at 1.)
That same day, the Court entered Perez's previously submitted
proposed final judgment as the final judgment in the case.
(Dkt. No. 370.)
On September 23, 2019, Perez filed the motion for attorneys’
fees. (Dkt. No. 371.) On October 7, 2019, Rash Curtis filed the
motion to alter or amend, and the motion to reconsider. (Dkt.
Nos. 374, 379.) After receiving a letter brief from plaintiff on
October 15, 2019, (Dkt. No. 383) the Court stayed briefing
on all then-pending motions, and indicated that the briefing
schedule would be reset at the subsequent status conference
to be set the week of October 21, 2019. (Dkt. No. 384.)
The Court reset the briefing for these motions, and heard
these motions, including a motion for approval of plaintiffs’
proposed notice to class members, on November 17, 2019.
(Dkt. No. 402.) At the hearing, the Court granted Perez's
motion for approval of plaintiffs’ proposed notice to class
members. (Id.)

II. ANALYSIS
A. Motions to Alter Judgment or Amend the

Under
Rule 60(b), “a court may relieve a party or its legal
representative from a final judgment order, or proceeding for
the following reasons: (1) mistake, inadvertence, surprise, or
excusable neglect; (2) newly discovered evidence that, within
reasonable diligence, could not have been discovered in time
to move for a new trial under Rule 59(b); (3) fraud (whether
previously called intrinsic or extrinsic), misrepresentation, or
misconduct by an opposing party; (4) the judgment is void;
(5) the judgment has been satisfied, released, or discharged;
it is based on an earlier judgment that has been reversed or
vacated; or applying it prospectively is no longer equitable;
or (6) any other reason that justifies relief.”
P. 60(b).

Fed. R. Civ.

The parties’ briefing identifies four issues, namely whether:
(1) Rash Curtis meets the standards for altering or amending
the final judgment; (2) the judgment should be amended to
reflect that Rash Curtis prevailed on the TCPA claim for
willful and/or knowing violations and on the request for
injunctive relief; (3) the judgment should be amended to
reflect the claims on which Rash Curtis prevailed at the
summary judgment stage; and (4) the judgment should be
amended to state that any residue of the class damages award
which are not claimed by a member of the class is released
back to defendant. The Court addresses each in turn below.
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1. Whether the Appropriate Standards Are Met
*3 Rash Curtis avers that the judgment should be amended
under Federal Rules of Civil Procedure 50, 52, 59, and

60.

Quoting
Miller v. Transam Press, Inc., 709 F.2d 524, 527
(9th Cir. 1983), Rash Curtis contends that “identifying the
applicable Rule is not essential: a post-judgment motion's
‘nomenclature is not controlling.’ ” (Dkt. 374 at 7.) Miller
further provides that “[t]he court will construe it, however
styled, to be the type proper for the relief requested.”
709
F.2d at 527. See also Gonzales v. City of Antioch, No. 14cv-04728-KAW, 2015 WL 8293834, at *1 (N.D. Cal. Dec. 15,
2015) (“The moving party's designation of any such motion
[by which to obtain post-judgment relief] is not controlling.”).
Perez disputes that any of the standards to amend have been
satisfied under Rules 50, 52, 59, and

60.

Perez's arguments do not fully persuade. The Court agrees that
Rash Curtis does not meet the standards under Rules 50 or
52. First, Rule 50(a)(2) permits a party to move for judgment
as a matter of law “at any time before the case is submitted
to a jury,” and Rule 50(b) permits a party whose motion for
judgment as a matter of law was denied to “file a renewed
motion” after the judgment. Fed. R. Civ. P. 50. Here, Rash
Curtis did not make a motion under Rule 50 before the case
was submitted to the jury, so this rule is inapplicable.
Second, Rule 52 applies “[i]n an action tried on the facts
without a jury or with an advisory jury.” Fed. R. Civ. P. 52(a)
(1). Here, there was a jury trial, and this rule is not otherwise
applicable.
However, the Court finds that Rash Curtis is appropriately
advancing arguments under Rules 59 and
60. Rash Curtis
argues that the Court erred in entering the form of judgment
proposed by plaintiff and class counsel in May 2019. (See Dkt.
No. 379 at 2 (“Court's final judgment ... fails to enter judgment
in favor of Rash Curtis....”), 3 (“Court's final judgment ... fails
to address ... injunctive relief....”), 6 (substantively same);
Dkt. No. 396 at 5 (“[T]he relief requested is proper under the
Federal Rules; justice and a far and accurate record of the
adjudications requires a correct, completed final judgment.”);
9 (“Rash Curtis did not consent, was not given “notice,”
and had no opportunity to respond to Plaintiff's September
9, 2019 letter before the Court entered a purported ‘final’
judgment later that same day.” (emphasis original)).) In other

words, Rash Curtis is arguing either that the “motion is
necessary to correct manifest errors of law or fact,” “the
motion is necessary to prevent manifest injustice,” and to
correct mistakes resulting from using plaintiff's proposed
form of judgment. As discussed at the November 18, 2019
hearing, the Court admits that it erred in accepting the
proposed final judgment form from Perez, without awaiting
or permitting any response from Rash Curtis, despite the
Court's routine practice to the contrary. (Dkt. No. 406 at 5.)
The Court's admission, coupled with Rash Curtis’ arguments,
plainly satisfies the standards required by Rules 59 and 60.
Thus, the Court finds that this motion is appropriately brought
under Rules 59 and

60.

2. Amendments Regarding Claims for Willful
and/or Knowing Violations and Injunctive Relief
Rash Curtis requests to amend the final judgment to reflect
that Perez withdrew his claim that Rash Curtis willfully and
knowingly violated the TCPA, and withdrew his request for
injunctive relief. Citing to Federal Rule of Civil Procedure
41(b), Rash Curtis asserts that Perez's withdrawal of the
willful and knowing claim and of the request for injunctive
relief “operates as an adjudication on the merits.” Rash Curtis
further avers that Perez did not put forth any affirmative
evidence at trial that he or the class was entitled to injunctive
relief, that Rash Curtis’ evidence at trial demonstrated that
it stopped using the same dialing platform, and that the last
call to the named plaintiff was the call where Perez asked
defendant to stop calling.
*4 Perez opposes these requests. Citing
Hells Canyon
Preservation Council v. U.S. Forest Service, 403 F.3d
683, 689 (9th Cir. 2005), Perez contends that a plaintiff's
withdrawal of a claim is treated as a motion to amend the
complaint to remove that claim. Perez further concedes that he
abandoned the request for injunctive relief prior to trial, (Dkt.
No. 395 at 7) but avers that the Court should not make a merits
determination on the issue of the injunctive relief, as it was
not the subject of trial, and there was no verdict concerning
the new dialer used by Rash Curtis.
Perez's argument as to the willful and knowing claim do not
persuade. As indicated on the record, the Court's acceptance
of Perez's proposed form of judgment was in error, and in
no way reflected the Court's granting of Perez's withdrawal
of his willful and knowing claim through amendment of the
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operative complaint. Indeed, the Court never made a “good
cause” determination, one way or the other, to amend the
pleadings pretrial. See
Johnson v. Mammoth Recreations,
Inc., 975 F.2d 604, 609 (9th Cir. 1992) (“Rule 16(b)’s ‘good
cause’ standard primarily considers the diligence of the
party seeking amendment.”); Neidermeyer v. Caldwell, 718
F. App'x 485, 488 (9th Cir. 2017) (“Moreover, when a party
seeks to amend a pleading after the pretrial scheduling order's
deadline for amending the pleadings has expired, the moving
party must satisfy the good cause standard of Federal Rule
of Civil Procedure 16(b)(4), which provides that a schedule
may modified only for good cause and with the judge's
consent, rather than the liberal standard of Federal Rule of
Civil Procedure 15(a).” (internal quotation marks omitted)).
Having not made such a ruling, the Court declines to do so
here. Thus, the Court dismisses with prejudice Count I for the
willful and knowing violation of the TCPA.
Regarding the withdrawal of the request for injunctive relief,
Rash Curtis’ arguments do not persuade. Here, the request
for injunctive relief was not a separate claim in the operative
complaint, but one of several remedies requested by plaintiff
and the class based on the four claims. (See Dkt. No. 1
at 17.) Rash Curtis cites no authority demonstrating the
appropriateness of amending the judgment to include the
disposition of such a remedy.
Accordingly, the Court: (1) GRANTS Rash Curtis’ request to
amend the judgment to reflect the dismissal with prejudice of
Count I, the willful and/or knowing violations of the TCPA
claim; 1 and (2) DENIES Rash Curtis’ request to amend the
final judgment with regard to Perez's request for injunctive
relief. Thus, the final judgment shall be amended to reflect
that Count I, the knowing and/or willful violation of the TCPA
claim is DISMISSED WITH PREJUDICE.

3. Amendment Regarding Claims
at the Summary Judgment Stage
Rash Curtis requests to amend the final judgment to reflect
that it succeeded at summary judgment on the claims brought
under 15 U.S.C. § 1692 et. seq. and

Cal. Civ. Code.

§§ 1788.11(d) and
(e). Rash Curtis highlights that the
form final judgment submitted by Perez only related to the
jury verdict, and did not include past holdings in this case,
including from the order granting partial summary judgment
in Rash Curtis’ favor.

*5 Perez opposes Rash Curtis’ request to amend the
judgment to reflect Rash Curtis’ success at summary
judgment. Perez avers that there is no need to alter or amend
the judgment to include defendant's victory on those claims
for partial summary judgment because “[o]rders granting
partial summary judgment are interlocutory orders that merge
into the final judgment.” (Dkt. 395 at 8-9 (citing
Am.
Ironworks & Erectors, Inc. v. N. Am. Const. Corp., 248 F.3d
892, 897 (9th Cir. 2001) (“[I]nterlocutory orders ... merge
into that final judgment.”);
Worldwide Church of God v.
Philadelphia Church of God, Inc., 227 F.3d 1110, 1114 (9th
Cir. 2000) (noting that prior interlocutory orders are “merged
into the final judgment”).)
Perez's arguments do not persuade. First, Perez's cited
authority is inapposite, where such authority concerns the
appealability of issues raised in the district court. Second,
Perez does not articulate any specific harm or compelling
reason against permitting the amendment, especially where it
would accurately reflect the disposition of issues and claims
decided earlier in the case.
Accordingly, the Court GRANTS Rash Curtis’ request: the
final judgment shall be amended to reflect that Rash Curtis
succeeded at summary judgment on the claims brought
under 15 U.S.C. § 1692 et. seq. and
1788.11(d) and

Cal. Civ. Code. §§

(e).

4. Amendment Regarding Residual Clause
Rash Curtis requests to amend the final judgment to state
that “any residue of the class damages award which is not
distributed to a member of the classes releases back to
Defendant Rash Curtis.” In support, Rash Curtis cites to
Holtzman v. Turza, 828 F.3d 606, 608 (7th Cir. 2016), an
opinion where the Seventh Circuit held that TCPA lawsuits
do not create a common-fund, and, ultimately, affirmed the
district court decision that the surplus or residue returns to
the defendant.
Id. at 609 (“The district judge's decision
that any surplus goes back to Turza cannot be called either
a legal blunder or an abuse of discretion.”). Because of the
significance of Holtzman, the Court requested that Perez
address the issue of reversion in TCPA cases, and the
Holtzman decision specifically, in his reply in support of his
motion for attorneys’ fees. (See Dkt. Nos. 405, 409, 411.)
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Having reviewed the parties’ briefing, Rash Curtis’
arguments do not persuade given the binding precedent
of Ninth Circuit authority. First, Ninth Circuit authority
indicates that common funds are created under similar
statutory regimes that provide discrete monetary penalties
per violation. See
Six (6) Mexican Workers v. Arizona
Citrus Growers, 904 F.2d 1301, 1311 (9th Cir. 1990) (holding
the “district court did not abuse its discretion by calculating
attorneys’ fees as a percentage of the total fund” in a similar
statutory regime where discrete violations totaled either $250
or $500). Holtzman and its progeny do not control.
Second, district courts in this circuit uniformly treat TCPA
class settlements as creating common funds. See, e.g.,
Pimental v. Google Inc., Case No. 4:11-cv-02585-YGR, 2013
WL 12177158, at *3 (N.D. Cal. June 26, 2013) (awarding
attorney's fees of 25% of the “common fund” in TCPA class
settlement); Settlement Approval Order and Final Judgment,
West v. Cal. Serv. Bureau, Inc., Case No. 4:16-cv-03124YGR, Dkt. No. 128 (N.D. Cal. Jan. 23, 2019) (awarding
attorney's fees of 33.33% of the common fund in TCPA
class settlement). Further, courts within the Ninth Circuit treat
TCPA class settlements as common funds even where the
settlements are claims-made (i.e. provide for reversion back
to defendant of unused funds) or provide for cy pres. See,
e.g., Dakota Med., Inc. v. RehabCare Grp., Inc., No. 1:14cv-02081-DAD-BAM, 2017 WL 4180497, at *7-8, 14 (E.D.
Cal. Sept. 21, 2017) (awarding 33.33% as attorney's fees in
TCPA class settlement, while noting that it was not known
whether there would be undistributed funds or the need for cy
pres until after distribution);
Hageman v. AT&T Mobility
LLC, Case No. CV 13-50-BLG-RWA, 2015 WL 9855925,
at *3-4 (D. Mont. Feb. 11, 2015) (awarding $15 million in
attorney's fees in TCPA class settlement “under the common
fund” rule, while noting that approximately $5 million of the
fund will be distributed cy pres);
Vandervort v. Balboa
Capital Corp., 8 F. Supp. 3d 1200, 1210 (C.D. Cal. 2014)
(awarding 33.33% as attorney's fees in a TCPA claims-made
settlement).
*6 Third, in the Ninth Circuit, it is an abuse of discretion
to base attorney's fees “on the class members’ claims against
the fund rather than on a percentage of the entire fund or on
the lodestar.” See
Williams v. MGM-Pathe Commc'ns Co.,
129 F.3d 1026, 1027 (9th Cir. 1997); Young v. Polo Retail,
LLC, No. C-02-04546 VRW, 2007 WL 951821, at *8 (N.D.
Cal. Mar. 28, 2007) (“The fact that the class will recover

about half of the total settlement gives the court pause. The
Ninth Circuit, however, bars consideration of the class's actual
recovery in assessing the fee award, drawing on an expansive
reading of [Boeing].”) (citing

Williams, 129 F.3d at 1026).

See also
Six Mexican Workers, 904 F.2d at 1311 (“The
Supreme Court has stated that attorneys’ fees sought under a
common fund theory should be assessed against every class
members’ share, not just the claiming members.” (citing,
Boeing Co. v. Van Gemert, 444 U.S. 472, 480 (1980))).
Accordingly, the Court DENIES Rash Curtis’ request to
amend the final judgment to include a residue statement
which would contradict the common fund created in this
TCPA action. Thus, in light of the foregoing, the Court
GRANTS IN PART and DENIES IN PART Rash Curtis’
motion to amend or alter.
B. Motion to Reduce, Reconsider, Amend, or Vacate
the Judgment's Unconstitutionally Excessive Damages
(Dkt. No. 379)
Rash Curtis’ motion to overturn or reduce the damages
verdict raises three issues, namely whether: (1) the “law of
the case” bars Rash Curtis from raising arguments about
the unconstitutionality of the TCPA as applied here; (2)
the award is statutorily excessive; and (3) the award is
unconstitutionally excessive. The Court addresses each in
turn below.

1. Whether “Law of the Case”
Bars Rash Curtis’ Arguments
Perez contends that Rash Curtis’ arguments as to the
constitutionality of the award are barred by “law of the case.”
Rash Curtis disagrees.
By way of background, in general, the “law of the case”
doctrine has more applicability and force when an earlier
decision is decided by the appellate court. See
Ischay
v. Barnhart, 383 F. Supp. 2d 1199, 1214 (C.D. Cal. 2005)
(“Under the ‘law of the case’ doctrine, ‘a court is generally
precluded from reconsidering an issue that has already been
decided by the same court, or a higher court in the identical
case.’ ” (quoting
Thomas v. Bible, 983 F.2d 152, 154 (9th
Cir. 1993))). See also id. (“[T]he impact of the doctrine will
vary, depending upon judicial perspective: ‘The legal effect
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of the law of the case depends upon whether the earlier ruling
was made by a trial court or an appellate court. All rulings of
a trial court are subject to revision at any time before the entry
of judgment. A trial court may not, however, reconsider a
question decided by an appellate court.’ ” (quoting United
States v. Houser, 804 F.2d 565, 567 (9th Cir. 1986) (emphasis
original))). The doctrine commonly “arises in the context of
a single court adhering to its own rulings,” and in “such a
situation, the doctrine does not constitute a limitation on the
court's power.”
Magnesystems, Inc. v. Nikken, Inc., 933 F.
Supp. 944, 949 (C.D. Cal. 1996) (internal quotation marks
omitted). “Because a court has the inherent power to alter
its own prior rulings, the doctrine is merely an expression of
good sense and wise judicial practice.” Id. (internal quotation
marks omitted).
Here, for the first time, Rash Curtis is bringing an
as applied challenge to the damages award. Previously,
Rash Curtis brought several facial attacks as to the
general constitutionality of the statute and the then-potential
damages award. (See Dkt. No. 81 at 13, 14 n.13 (Order
Granting Plaintiffs’ Motion for Class Certification, discussing
defendant's arguments regarding the facial constitutionality of
damages under statute); Dkt. No. 344 at 3-4, 6 (defendant's
trial brief, raising facial constitutional arguments).) While
there is some overlap as to these arguments, the Court cannot
conclude that Rash Curtis has already raised an as applied
challenge such that it is now barred by the “law of the case”
doctrine.
*7 Moreover, Rash Curtis’ as applied challenge is
appropriate for consideration at this point with the motion
to reconsider given that damages could not have been fixed
prior to the jury verdict or entry of judgment. See Bateman
v. Am. Multi-Cinema, Inc., 623 F.3d 708, 723 (9th Cir.
2010) (holding that it is “not appropriate to evaluate the
excessiveness of the award” prior to knowing the amount
of damages or who will ultimately claim the benefit of
any damages); j2 Global Comm., Inc. v. Protus IPSol,
No. CV 06-00566 DDP (AJWx), 2008 WL 11335051, at
*9 (C.D. Cal. Jan. 14, 2008) (“The Court finds that the
question of excessive damages [under the TCPA] will be
ripe for adjudication after issuance of a verdict.... A due
process challenge to excessive damages may be raised posttrial.” (internal citations omitted)).

Accordingly, the Court concludes that Rash Curtis’ arguments
as to the constitutionality of the award are not barred by the
“law of the case” doctrine.

2. Statutory Excessiveness of the Award
Rash Curtis avers that the class award in this action –
approximately $267 million – is statutorily excessive. Rash
Curtis requests that the Court therefore decrease the award.
The TCPA unambiguously provides: “A person or entity may,
if otherwise permitted by the laws or rules of court of a State,
bring in an appropriate court of that State ... (B) an action to
recover for actual monetary loss from such a violation or to
receive $500 in damages for each such violation, whichever is
greater....” 47 U.S.C. § 227(b)(3)(B) (emphasis supplied).
The phrase unambiguously provides for an award of actual
monetary loss or, as a baseline, $500 for each violation, i.e.
“whichever is greater.”
Rash Curtis requests that the Court follow
Texas v. Am.
Blastfax, Inc., 164 F. Supp. 2d 892, 900 (W.D. Tex. 2001),
in construing the above language to mean that the award
provides “up to” $500 in award, and not necessarily $500
for each violation. Instead of relying on the express statutory
language, Rash Curtis requests that the Court employ tools of
statutory construction to ignore the plain words of the statute,
and instead interpret the phrase as being a cap on damages,
instead of a requirement that they be no less than $500.
Rash Curtis’ arguments do not persuade. First, the statutory
language of the TCPA is unambiguous. Nothing in the
language suggests that the damage amount was meant to be
read as “up to” $500 as Rash Curtis or Blastfax suggests.
Second, no district court in this circuit or the Ninth Circuit
approvingly cite to Blastfax. See Lo v. Oxnard European
Motors, LLC, 11CV1009 JLS (MDD), 2011 WL 6300050,
at *6, n.2 (S.D. Cal. Dec. 15, 2011) (preliminary approving
class action settlement, but declining to address arguments
citing to Blastfax “whether the TCPA should be interpreted
to require $500 per violation or ‘up to’ $500 per violation”).
Indeed, courts in this district are clear that the TCPA statute
means what is means—that each violation is $500. See, e.g.,
Drew v. Lexington, No. 16-cv-00200-LB, 2016 WL 9185292,
at *11 (N.D. Cal. Aug. 11, 2016) (“The TCPA provides for a
statutory minimum of $500 per violation.”); Heidorn v. BDD
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Mktg. & Mgmt. Co., LLC, C-13-00229 JCS,
2013 WL
6571629, at *16 (N.D. Cal. Aug. 19, 2013) (“[The TCPA] sets
a floor for statutory damages of $500 per violation.”).
Third, other authority relied upon by Rash Curtis in
the motion to reconsider rejects Blastfax’s statutory
interpretation. See Golan v. Veritas Entm't, LLC,
4:14CV00069 ERW,
2017 WL 3923162, at *2 (E.D. Mo.
Sept. 7, 2017) (“Golan I”) (“The Court will not apply the
reasoning of American Blastfax to this case. The TCPA
statute clearly states the damages are $500 per violation
for violations using automated telephone equipment.”) aff'd,
Golan v. FreeEats.com, Inc., 930 F.3d 950, 962 (8th Cir.
2019) (“Golan II”) (“[W]e agree with the Golans that nothing
in the relevant provisions itself – which provides for recovery
of ‘actual monetary loss’ or ‘$500 in damages’ per violation,
whichever is greater – allows for a reduction of statutory
damages.... As they correctly argue, ‘$500 means $500.’ ”);
United States v. Dish Network LLC, 256 F. Supp. 3d
810, 951 (C.D. Ill. 2017) (“Dish Network I”) (“Dish argues
that the Court should interpret the TCPA to allow an award
‘up to’ $500 per violation.... At least one district court has
accepted this argument.... This Court respectfully disagrees....
The Court must honor this language.”).
*8 Accordingly, the Court DENIES the motion to
reconsider on the ground that the award is statutorily
excessive.

3. Unconstitutional Excessiveness of the Award
Rash Curtis avers that the class’ approximately $267 million
award is unconstitutionally excessive. Specifically, Rash
Curtis contends that the amount is so grossly excessive as to
its conduct and to its ability to pay that it violates due process,
and that the Court should therefore reduce the per violation
amount to a lesser amount.
Rash Curtis’ arguments do not persuade. Rash Curtis does not
identify any – and the Court can find none – Ninth Circuit
authority on how a district court should reduce damages that
are found to be unconstitutionally excessive. In a prior case,
the Ninth Circuit recognized that “[a] statutorily prescribed
penalty violates due process rights ‘only where the penalty
prescribed is so severe and oppressive as to be wholly
disproportioned to the offense and obviously unreasonable.’

”

United States v. Citrin, 972 F.2d 1044, 1051 (9th Cir.

1992) (quoting St. Louis, Iron Mt. & S. Ry. Co. v. Williams,
251 U.S. 63, 66-67 (1919)). However, the Ninth Circuit
reserved judgment on whether a “district court may be entitled
to reduce the award if it is unconstitutionally excessive.”
Bateman, 623 F.3d at 723 (non-TCPA case). No further
authority – from the Ninth Circuit or reasoning from district
courts in this circuit – have since been promulgated.
Rash Curtis’ out of circuit authority – showing instances
where an imposed statutory damage amount is lowered –
are factually inapposite and do not persuade. See
Golan
I, 2017 WL 3923162, at *2-4 (reducing damages from $1.6
billion to $32 million to reflect “the severity of the offense,
a six-day telemarketing campaign which placed 3.2 million
telephone calls”);
Golan II, 930 F.3d at 962-63 (Eighth
Circuit affirming, and further noting that defendant “plausibly
believed it was not violating the TCPA” as it “had prior
consent to call the recipients” with regards to certain issues);
Maryland v. Universal Elections, Inc., 862 F. Supp. 2d
457, 466 (D. Md. 2012) (reducing TCPA award from over a
hundred million dollars to just over $10 million at plaintiff's
request, but court further reducing award to $1 million, and
noting that it did so without ruling or “suggesting that a
$10 million award would necessarily be unconstitutional”);
Dish Network I, 256 F. Supp. 3d at 952, 982-83 (holding
that $8.1 billion dollar award is excessive and violates
due process, and that a statutory damages of $280,000,000,
representing approximately 20% of after-tax profits for 2016,
is appropriate and constitutionally proportionate, reasonable
and consistent with due process).
Rash Curtis argues that using these cases as benchmark,
the Court should impose $1 per violation instead of $500
per violation. (See Dkt. No. 397 at 15-16 (“Rash Curtis
submits the Court should reduce the damages more than
the district courts in Dish Network ($17 per violation) or
Golan ($10 per violation) or Universal Elections ($9 per
total call). Defendant recognizes that the reduction in Blastfax
(to 7 cents per violation) may have been on the far end of
the spectrum of reductions. Defendant therefore proposes a
middle-ground approach in which this Court would impose $1
in damages for each proven violation, for an aggregate award
of $534,698.”).)
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*9 Rash Curtis’ authority and its request do not persuade.
First, except for Dish Network I, which considered the
net profits of one year in its reduction of the damages
amount, none of these cases contain any methodology for
how a district court is to reduce an alleged unconstitutionally
excessive damages amount. Instead, each case above
arbitrarily reduced the damages amount to a lower number
without any well-reasoned analysis. The Court therefore
declines to follow this approach. 2
Second, the after-tax profit methodology utilized in Dish
Network I – the only case providing any methodology –
has since been recently reversed by the Seventh Circuit in
United States v. Dish Network, L.L.C., ––– F.3d. ––––,
2020 WL 1471844 (7th Cir. Mar. 26, 2020) (“Dish Network
II”). In Dish Network II, the Seventh Circuit instructed on
remand that the district court in determining a constitutional
range of damages “is to start from harm rather than wealth,
then add an appropriate multiplier, after the fashion of
the antitrust laws (treble damages) or admiralty (double
damages), to reflect the fact that many violations are not
caught and penalized.” Id. at *8. See also id. at *7-8 (“The
Telephone Consumer Protection Act does not include a
provision that a court should consider a violator's ability to
pay.... Normally the legal system bases civil damages and
penalties on harm done, not on the depth of the wrongdoer's
pocket.”) However, even if the Court were to follow Dish
Network II, non-binding precedent on the Court, Rash Curtis
makes no showing – only an arbitrary request to base each
violation on $1 – as to the actual harm suffered by plaintiff
and the class to be used in lieu of the TCPA statutory amount
of $500. The Court therefore declines to follow Dish Network
II. 3
The Court rejects these benchmarks and the above authority
for three additional reasons. First, to the extent that Rash
Curtis argues that Congress lacked a rational basis in enacting
the TCPA,
Meyer v. Portfolio Recovery Assoc., LLC,
707 F.3d 1036 (9th Cir. 2012) would suggest otherwise.
In Meyer, the Ninth Circuit analyzed an “as-applied due
process challenge to the TCPA.”
Id. at 1045. The
Ninth Circuit noted that the property interested identified
is its “interest in conducting a debt collection business—
an economic interest,” and that “[w]here a fundamental
right is not implicated ... government action need only have
a rational basis to be upheld against a substantive due
process attack. If a statute is not arbitrary, but implements

a means of achieving a legitimate governmental end, it
satisfies due process.” Id. (internal quotation marks omitted).
“Here, Congress had several goals when it passed the TCPA,
including prohibiting the use of automatic telephone dialing
systems to communicate with others by telephone in a manner
that invades privacy.” Id. Therefore, “[p]rohibiting the use of
automatic dialers to call cellular telephones without express
prior consent is a rational means of achieving this objective.”
Id. Thus, the Meyer decision would suggest that the Court is
bound by the Ninth Circuit's conclusion that Congress had
a valid and rationale reason in enacting the TCPA including
its statutorily imposed damages to deter communications
invading privacy.
*10 Second, other courts that have considered whether a
specific TCPA class award is unconstitutionally excessive
have rejected such arguments. See Phillips Randolph
Enterprises, LLC v. Rice Fields, No. 06 C 4968, 2007
WL 129052, at *3 (N.D. Ill. Jan. 11, 2007) (holding that
argument regarding potential damages from TCPA class
action resulting in “crippling numbers” is a “nonstarter”
because of the purpose of the statute in combatting unsolicited
transmissions, that the “statute accomplishes that purpose
by making the practice prohibitively expensive, which is
acceptable means of accomplishing the statute's goal of
deterrence,” and “the Due Process clause of the Fifth
Amendment does not impose upon Congress an obligation
to make illegal behavior affordable, particularly for multiple
violations”); Italia Foods, Inc. v. Marinov Enterprises, 07 C
2494, 2007 WL 4117626, at *4 (N.D. Ill. Nov. 16, 2007)
(holding that TCPA statutory damages do not constitute
excessive fines or violate due process). See also
Dish
Network II, 2020 WL 1471844, at *7 (noting that the
aggregate total damages award, including from TCPA statute,
is “a huge number, but it is not possible to evaluate it
separately from the penalty per violation, which is a normal
number for an intentional wrong”).
Third, on a total absolute numerical amount, the TCPA award
in this matter is not the highest imposed by a district court in
this circuit last year, suggesting that the amount here is not
unconstitutionally excessive. See Wakefield v. ViSalus, Inc.,
3:15-cv-01857-SI, 2019 WL 2578082, at *1 (D. Ore. June 24,
2019) (“After three days of trial, the jury returned a verdict
finding that Defendant placed four violative calls to Plaintiff
Lori Wakefield and 1,850,436 violative calls to the other class
members. The statutory minimum damages under the TCPA
is $500 per call. Therefore, the minimum statutory damages
award totals $925,220,000.”).

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

8

Perez v. Rash Curtis & Associates, Slip Copy (2020)
2020 WL 1904533

Thus, in light of: (1) that the Ninth Circuit has found that
Congress had a rational basis in enacting the TCPA in
combatting invasions of privacy in communications; (2) the
generally large awards generated in TCPA cases; and (3)
the facts specifically here where the harm occurred over
a multi-year period totaling more than 500,000 telephone
calls without express consent, the amount here cannot be
said to be either “so severe and oppressive as to be wholly
disproportioned to the offense and obviously unreasonable,”
or that such an award would violate the statute's goal of
deterring the business practice at issue. The Court therefore
concludes that the damages awarded here under the TCPA
statutory framework are not unconstitutionally excessive.
Finally, to the extent that Rash Curtis argues that the
award is unconstitutionally excessive under the constitutional
guideposts precluding grossly excessive punishments, such
an argument is foreclosed by the Court's previous rulings
in this matter. Rash Curtis “acknowledges that, in granting
class certification in 2017, this Court concluded that [State
Farm Mutual Automobile Ins. Co. v.] Campbell and [BMW
of N. Am., Inc. v.] Gore were inapplicable because they
involved punitive, rather than statutory damages. (Dkt. No.
397 at 14 (citing Dkt. No. 81 (Order Granting Plaintiffs’
Motion for Class Certification) at 14, n.13).) Despite this
acknowledgement, Rash Curtis again cites to the same
authority to argue that the award is unconstitutional as a
grossly excessive punishment. Rash Curtis provides no recent
authority to cause the Court to revisit its prior holding, and
the Court therefore declines to do so.
The Court and the parties in this case recognize that the
damages award in this case is significant. That the statute
could lead to such a result is not surprising and evidences the
fervor with which the United States Congress was attempting
to regulate the use of autodialers for non-consensual calls.
Unquestionably, cases such as these plead for settlement.
However, the unilateral slashing of an award does not only
ignore the plain words of the statute, the task is devoid of
objectivity. Rash Curtis’ request that the award be reduced
from $267 million to $534,698 begs the question: why is
that amount fair or constitutional? Why is $1.5 million not
more fair? Or $15 million? Or $150 million? At a certain
point it becomes too big to collect. We still know not where
that threshold is, nor is it the Court's province to speculate.
However, “[s]omeone whose maximum penalty reaches the
mesosphere only because the number of violations reaches
the stratosphere can't complain about the consequences of its

own extensive misconduct.”
1471844 at *7.

Dish Network II, 2020 WL

*11 Accordingly, the Court DENIES that the award is
unconstitutionally excessive. Thus, in light of the foregoing,
the Court DENIES the motion to reconsider.
C. Motion to Vacate the Judgment and For
Terminating Sanctions Based Upon Misconduct of
Counsel, or in the Alternative, For New Trial, or in
the Alternative, Further Relief as Determined by the
Court (Dkt. No. 414)
Rash Curtis’ motion to vacate requests that the Court issue an
order setting aside the judgment and terminating the case in
Rash Curtis’ favor; or, alternatively, issue an order granting
a new trial; or, alternatively, issue an order vacating the
judgment and granting further relief as deemed appropriate
by the Court pursuant to
authority pursuant to
32, 43-45, 57 (1991).

Rule 60 and the Court's inherent
Chambers v. NASCO, Inc., 501 U.S.

Under
Fed. R. Civ. P. 60(b), “a court may relieve a
party or its legal representative from a final judgment
order, or proceeding for the following reasons: (1) mistake,
inadvertence, surprise, or excusable neglect; (2) newly
discovered evidence that, within reasonable diligence, could
not have been discovered in time to move for a new trial under
Rule 59(b); (3) fraud (whether previously called intrinsic or
extrinsic), misrepresentation, or misconduct by an opposing
party; (4) the judgment is void; (5) the judgment has been
satisfied, released, or discharged; it is based on an earlier
judgment that has been reversed or vacated; or applying it
prospectively is no longer equitable; or (6) any other reason
that justifies relief.”
The motion to vacate here is based on the following five
identified grounds of fraud and misconduct of class counsel,
namely their:
(1) alleged misconduct in providing false and
inconsistent testimony regarding settlement negotiations
in 2016-2017;
(2) alleged scheme to obtain in an improper manner Rash
Curtis’ confidential and privileged business records
from former employee Steven Kizer, and subsequent
misuse of such records;
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(3) alleged scheme to prevent Rash Curtis from crossexamining Kizer both during deposition and at trial;
(4) alleged orchestration of misleading testimony by expert
witnesses Randall Snyder to obtain class certification,
and by Colin Weir at trial; and
(5) alleged misconduct by making improper, and
knowingly false, statements during closing argument.
“ Federal Rule of Civil Procedure 60(b) provides that a
judgment may be set aside from fraud upon the court. One
species of fraud upon the court occurs when an ‘officer of
the court’ perpetrates fraud affecting the ability of the court
or jury to impartially judge a case.”
Pumphrey v. K.W.
Thompson Tool Co., 62 F.3d 1128, 1130 (9th Cir. 1995)
(citing
In re Intermagnetics America, Inc., 926 F.2d 912,
916 (9th Cir. 1991); Alexander v. Robertson, 882 F.2d 421,
424 (9th Cir. 1989)). “Fraud” for purposes of
Rule 60 is
broadly interpreted and “includes both attempts to subvert the
integrity of the court and fraud by an officer of the court,”
and “it must involve an unconscionable plan or scheme
which is designed to improperly influence the court in its
decision.”
Pumphrey, 62 F.3d at 1131 (internal quotation
marks omitted). “[T]he inquiry as to whether a judgment
should be set aside for fraud upon the court under
Rule
60(b) focuses not so much in terms of whether the alleged
fraud prejudiced the opposing party but more in terms of
whether the alleged fraud harms the integrity of the judicial
process[.]”

Intermagnetics, 926 F.2d at 917.

*12 Parties moving for relief under
Rule 60(d)(3)
must meet a “demanding” standard to show “fraud on the
court.” See Zagorsky-Beaudoin v. Rhino Entm't Co., No.
CV-18-03031-PHX-JHT, 2019 WL 5960084, at *3 (D. Ariz.
Nov. 12, 2019) (quoting

United States v. Beggerly, 524

U.S. 38, 47 (1998)). Pursuant to
Rule 60(d)(3), there must
also be proof of “an unconscionable plan or scheme which
is designed to improperly influence the court in its decision.”
See

United States v. Sierra Pac. Indus., Inc., 862 F.3d

1157, 1168 (9th Cir. 2017);
In re Levander, 180 F.3d
1114, 1119 (9th Cir. 1999) (holding that “fraud upon the
court” encompasses “only that species of fraud which does
or attempts to, defile the court itself, or is a fraud perpetrated

by officers of the court so that the judicial machinery can not
perform in the usual manner its impartial task of adjudging
cases that are presented for adjudication.”); United States v.
Sierra Pac. Indus., 100 F. Supp. 3d 948, 955 (E.D. Cal. 2015)
(“Although one of the concerns underlying the ‘fraud on the
court’ exception is that such fraud prevents the opposing party
from fully and fairly presenting his case, this showing alone
is not sufficient.”) (quotations omitted).
District courts within the Ninth Circuit require the same
“demanding” showing of “fraud on the court” to overturn
a judgment pursuant to
Rule 60(b)(3). See, e.g., Bryant
v. Thomas, 09CV1334 WQH-MDD, 2015 WL 5243878, at
*9 (S.D. Cal. Sept. 8, 2015) (requiring losing party to prove
“fraud on the court” to prevail under
Rule 60(b)(3));
Warren v. Uribe, No. 2:10-cv-2120-MCE-EFB P, 2015 WL
8207526, at *6 (E.D. Cal. Dec. 8, 2015) (evaluating “fraud on
the court” within confines of Rule 60(b)(3)); Yuan v. City of
Los Angeles, CV 10-1453-RSWL-SPx, 2016 WL 3024104, at
*2 (C.D. Cal. May 26, 2016) (“In any case, in order to set aside
a judgment or order because of fraud upon the court under
Rule 60(b), it is necessary to show an unconscionable
plan or scheme which is designed to improperly influence the
court in its decision.”) (internal markings omitted); Guerra
v. Just Mortg., Inc., No 2:10-CV-00029-KJD-NJK, 2013 WL
4101876, at *2 (D. Nev. Aug. 13, 2013) (“Because the power
to vacate the judgment for fraud is so great, the Ninth Circuit
has held that only fraud on the court may vacate a judgment
under
Rule 60(b)(3).”) (citing United States v. Estate of
Stonehill, 660 F.3d 415, 443–44 (9th Cir. 2011)).
“Liberal application is not encouraged, as fraud on the court
should be read narrowly, in the interest of preserving the
finality of judgments.”
Latshaw v. Trainer Wortham &
Co., 452 F.3d 1097, 1104 (9th Cir. 2006) (quotation marks
omitted). “Mere nondisclosure of evidence is typically not
enough to constitute fraud on the court, and perjury by a
party or witness, by itself, is not normally fraud on the court.”
Estate of Stonehill, 660 F.3d at 444 (quotation marks omitted).
See also id. (“Because the power to vacate for fraud on the
court is so great, and free from procedural limitations ... we
have held that not all fraud is fraud on the court.”) (quotation
marks and citations omitted). A “dispute of fact is not ‘fraud’
or misrepresentation.” Scott v. Donahoe, No. CV-13-03927RSWL-SH, 2015 WL 546020, at *5 (C.D. Cal. Feb. 10, 2015).
Even forgery that “may have reached the court” does not, by
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itself, constitute fraud on the court.
Latshaw, 452 F.3d at
1104. “Perjury or nondisclosure” must be “so fundamental
that it undermined the workings of the adversary process
itself.” Estate of Stonehill, 660 F.3d at 445. And, “[e]ven
where there is clear and convincing evidence of fraud on the
court, courts will not disturb judgment unless the misconduct
had some effect on the judgment.” Bryant, 2015 WL 5243878,
at *9.
“Further, the fraud must not be discoverable by due diligence
before or during the proceedings.”
Sathianathan v. Smith
Barney, Inc., No. C 04-02130 SBA, 2009 WL 537158, at
*3 (N.D. Cal. Mar. 3. 2009) (quotations omitted). See also
Carson Indus., Inc. v. Am. Techs. Network, Corp., Case No.
14-cv-01769 NC, 2016 WL 3212453, at *3 (N.D. Cal. June
10, 2016) (holding that a party moving to overturn a judgment
pursuant to Rule 60(b)(3) must show that the new evidence
“was not available to it during the litigation before the
entry of judgment”); Jones v. Haw. Residency Programs,
Inc., Civ. No. 07-00015 HG-KSC, 2017 WL 2974927, at
*3 (D. Haw. July 12, 2017) (“ Rule 60(b)(3) requires that
the evidence of fraud be previously undiscoverable by due
diligence before or during the proceedings.”). Arguments
concerning fraud or misconduct that are discoverable by a
party during the litigation but that had not been brought to
the district court's attention until after entry of judgment are
generally deemed waived. See
Sathianathan, 2009 WL
537158, at *9. Accordingly, judgments will not be overturned
based on fraud or misconduct where a defendant “had an
opportunity to address [the] issue with the Court before and
during trial.” United States v. Int'l Fidelity Ins. Co., CV
16-8064-DSF-(AGRx),
2019 WL 6971381, at *2 (C.D.
Cal. Apr. 2, 2019). And, the newly discovered evidence must
be “of such magnitude that production of it earlier would have
been likely to change the disposition of the case.” McEuin v.
Crown Equipment Corp., No. Civ. 97-365-HA, at *5 (D. Or.
Oct. 26, 2000).
*13 Here, each of the five grounds identified above fail to
meet the demanding standard required under
Rule 60. As
discussed below, many of the identified grounds have already
been adjudicated by the Court in prior orders, and the grounds
in the motion to vacate are nothing more than requests to
reconsider, and without meeting any of the standards required
for reconsideration. See N.D. Cal. L.R. 7-9(b) (identifying the
three grounds for reconsideration as a material difference in

law or facts; the emergence of new material facts or change of
law; and a manifest failure by the Court to consider material
facts or dispositive legal arguments).
First, with regard to class counsel's representations made
during the settlement negotiations in 2016-2017: the Court
DENIES the motion to vacate on this ground. The Court
already adjudicated the issue of the enforceability of the
offers made during the settlement negotiations. (See generally
Dkt. No. 41 (order denying motion to enforce the settlement
agreement).) As the Court then identified, even Rash Curtis’
own emails “suggest that it did not intend to be bound absent
a signed, written settlement agreement.” (Id. at 2.) Nothing in
the record demonstrates any fraud or falsity in the identified
declarations made by class counsel that would warrant any
relief from the Court, especially in the form of vacating
the final judgment, ordering a new trial, or imposing any
terminating sanctions on class counsel. To the extent that
this ground is based on materials that are potentially subject
to the California state mediation privilege, Rash Curtis fails
to demonstrate how materials submitted in posttrial briefing
would require the Court to vacate the verdict reached by the
jury at trial.
Second, with regard to materials obtained from Kizer: the
Court DENIES the motion to vacate on this ground. Rash
Curtis has not shown any diligence in bringing the motion
to vacate on this ground. Rash Curtis’ sole new evidence
that class counsel had fraudulently induced Kizer to produce
ESI is an October 25, 2019 declaration from Kizer. (See
Declaration of Mark E. Ellis, Ex. 18, Dkt. Nos. 414-1, 414-9
(“10/25/2019 Kizer Declaration”).) But, Kizer's identity was
known to Rash Curtis during the pendency of the litigation.
Moreover, Kizer's new declaration, where he evidences
confusion regarding events that occurred three years ago,
cannot substantiate Defendant's burden pursuant to
Rule
60. See McEuin, 2000 WL 33950826, at *5 (“Defendants’
post-judgment acquisition of a declaration from a potential
witness, the identity of whom was known to both parties
before trial, fails to compel the court to grant a new trial
because of ‘newly discovered evidence.’ ”). Further, even if
the declaration were timely, the record demonstrates that Rash
Curtis failed to demonstrate any diligence on this ground:
it never sought to quash the subpoena and never filed a
protective order on the materials in the possession of Kizer.
Rash Curtis cannot use its own litigation failures as basis
for overturning a trial judgment. See
Int'l Fidelity Ins.
Co., 2019 WL 6971381, at *2 (“Failing to properly litigate a
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case is not grounds for relief under

Rule 60(b)(3). Nor is

Rule 60(b)(3) an avenue for a party to litigate a pre-trial
evidentiary issue post-judgment because it neglected to do so
before trial.”). And, despite statements to the contrary, Rash
Curtis did, in fact, receive the documents produce by Kizer
to class counsel. (See Dkt. No. 416-1, at 47, 54-56 (“It just
came in. Thanks.”).)
Third, with regard to Preventing Rash Curtis from Deposing
Kizer and Cross-Examining Kizer at Trial: the Court
DENIES the motion to vacate on this ground. Rash Curtis
fails to demonstrate any diligence in excluding Perez's
deposition of Kizer, or any diligence in attempting to crossexamine Kizer at trial. Rash Curtis did not once seek to
exclude, and did not otherwise object to Kizer's deposition
testimony at trial. Moreover, Rash Curtis itself agreed not
to call Kizer as a witness during the trial. See Trial Tr. at
653:7-10 (“Mr. Ellis: .... So, yesterday I consulted with Mr.
Bursor and the decision was made by me and agreed to by
him that we were not going to put Mr. Kizer on the stand
this morning. So that is the last witness, and so both sides,
I believe, have rested”); id. at 6:53:13-15 (“The Court: And
you're not going to show the deposition testimony? Mr. Ellis: I
am not.”). Indeed, Rash Curtis’ counsel chose not call Kizer as
a witness during trial despite representing, earlier in the trial,
that “he will be testifying because we subpoenaed him for
Friday morning.” Trial Tr. at 7:4-5; id. at 14611-14 (“[W]ith
respect to Mr. Kizer, I did go ahead and subpoena him for
Friday. So he's going to show up. And at that point in time if
they want to put video clips in, that's fine.”). Accordingly, any
objections regarding Mr. Kizer's deposition testimony have
been waived, and cannot form the basis of a request to vacate
the final judgment. See
at *9.

Sathianathan, 2009 WL 537158,

*14 Fourth, with regard to expert testimony from Snyder
and Weir: the Court DENIES the motion to vacate on these
grounds. As for Snyder's testimony, the Court concludes
that Rash Curtis failed to demonstrate any diligence on this
ground. Rash Curtis did not advance any expert testimony to
rebut Snyder's opinions, and also chose not to depose Snyder
for purposes of class certification. (Dkt. No. 416-1 at 4.)
Indeed, none of the declarations Rash Curtis submitted in
support of its opposition brief to class certification mention
Snyder's opinion. Kizer's new declaration contending that
Snyder miscited his testimony is not “new evidence” that
would otherwise meet the demanding standard required under
Rule 60 to vacate a final judgment.

As for Weir's testimony, the Court concludes that Rash
Curtis fails to demonstrate any basis of fraud or misconduct.
Significantly, Rash Curtis stipulated to the relevant facts
concerning skip tracing such that Weir could present a
computation of the number of calls made to class members
without having to rely on Snyder with regards to skip
tracing. Rash Curtis fails to identify specifically any fraud
or misconduct based on these opinions, which were based
on facts to which Rash Curtis agreed. Moreover, a party
cannot overturn a judgment based on purported fraud by an
expert witness where, as here, the party had an opportunity
to cross-examine the expert as to the purported fraud through
cross-examination at trial. See Anthony California, Inc. v. Fire
Power Co., Ltd., Case No. EDCV 15-876 JGB (SPx), 2018
WL 6240845, at *4 (C.D. Cal. Aug. 9, 2018) (“Defendants
argue Plaintiff committed fraud on the court by permitting
Buss to give his opinion of damages that included the Moran
parties’ liability after Plaintiff made express representations
to the Court that it would not bring in those claims....
Defendants had an opportunity to challenge this alleged
fraud, and did so ... in cross examination of Buss at
trial.... Accordingly, the Court DENIES the 60(d) Motion.”)
(quotation marks and citations omitted);
Levander, 180
F.3d at 1120 (explaining fraud on the court claim cannot lie if
the moving party had the opportunity to challenge the alleged
fraud during the original proceedings). See also Bailey v.
United States, 250 F.R.D 446, 451 (D. Ariz. Feb. 12, 2008)
(“ Rule 60(b)(3) is not to reward the lazy litigant who
did not adequately investigate his or her case, or who did
not vigorously cross-examine a witness.”) (quotation marks
omitted). Finally, to the extent that Rash Curtis contends that
Weir's expert testimony was improper, the Court already ruled
on this issue when it denied Rash Curtis’ Daubert motion.
(See Dkt. No. 315 (pretrial order).)
Fifth, with regard to class counsel's statements made during
closing arguments: the Court DENIES the motion to vacate
on this ground. Class counsel's statements made in the closing
followed the Court's instructions permitting Class Counsel
to address “what's been presented at trial and what hasn't.”
See Venson v. Altamirano, 749 F.3d 641, 654 (7th Cir. 2014)
(“[I]t is hard to make the case that any of the lines of inquiry
amounts to misconduct given that the district court overruled
the defense objections in each instance”). Rash Curtis made
this same objection during trial, and the Court explicitly
permitted Class Counsel to “say what's been present at trial
and what hasn't.” Rash Curtis presents no new grounds to
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cause the Court to revisit its past decision, and further fails
to demonstrate that such permitted statements made during
the closing arguments would warrant the relief sought in the
motion to vacate.
Accordingly, in light of the foregoing, the Court DENIES
Rash Curtis’ motion to vacate.
D. Motion for an Award of Attorneys’ Fees, Costs,
and Expenses and Service Award for the Class
Representative (Dkt. No. 371)
*15 In their motion for attorneys’ fees, class counsel
requests attorneys’ fees in the amount of one-third (33.33%)
of the $267,349,000 class award, totaling approximately
$89,116,333.33. Class counsel further seeks to recover
expenses for nontaxable expenses, in the amount of
$277,416.28. 4 Finally, class counsel requests a service award
for Perez in the amount of $50,000.00. The Court addresses
each of these three issues.

Rental Antitrust Litig., 779 F.3d 934, 949 (9th Cir. 2015).
However, “the primary basis of the fee award remains the
percentage method,” with the lodestar used “as a cross-check
on the reasonableness of a percentage figure.”
Vizcaino v.
Microsoft Corp., 290 F.3d 1043, 1050 & n.5 (9th Cir. 2002).
In determining the reasonableness of a fee request, the Ninth
Circuit has directed courts to consider: (1) the market rate
for the particular field of law; (2) whether counsel achieved
exceptional results for the class; (3) whether the case was
risky for class counsel; (4) whether the case was handled
on a contingency basis; and (5) the burdens class counsel
experienced while litigating the case.
Online DVD, 779
F.3d at 954-55. The Ninth Circuit has held that a fair fee award
must include consideration of the contingent nature of the fee
and the risk counsel assumed. See, e.g.,

id. at 954-55 & n.

14;
In re Wash. Pub. Power Supply Sys. Sec. Litig., 19
F.3d 1291, 1299-1300 (9th Cir. 1994).

2. Attorney Fees’ Award 5
1. Legal Framework
“In a certified class action, the court may award reasonable
attorney's fees and nontaxable costs that are authorized by
law or by the parties’ agreement.”
Fed. R. Civ. P. 23(h).
The Supreme Court has “recognized consistently that a
litigant or a lawyer who recovers a common fund for the
benefit of persons other than himself or his client is entitled
to a reasonable attorney's fee from the fund as a whole.”
Boeing, 444 U.S. at 478. The common fund doctrine is
most often applied to funds created by settlements, but it is
also a basis for a fee award on a litigated judgment. See,
e.g.,
id. at 481-82 (applying the common fund doctrine to
affirm a district court's fee award on a class action judgment);
Krakauer v. Dish Network, L.L.C., 1:14-CV-333, 2018 WL
6305785, at *4-5 (M.D.N.C. Dec. 3, 2018) (applying the
common fund doctrine to award fees on a TCPA class action
judgment after plaintiff and the class prevailed at trial).
In common fund cases, the Ninth Circuit permits district
courts to award attorney's fees under either the “percentageof-the-benefit” method or the “lodestar” method. See
Fischel v. Equitable Life Assur. Soc'y of U.S., 307 F.3d 997,
1006 (9th Cir. 2002);

Hanlon v. Chrysler Corp., 150 F.3d

1011, 1029 (9th Cir. 1998). See also

a. Percentage of the Common Fund 6
*16 With respect to common fund cases, the Ninth Circuit
has established a twenty-five percent starting benchmark for
class action attorneys’ fees awards.
Hanlon, 150 F.3d at
1029. “While the benchmark is not per se valid, the Ninth
Circuit has recognized that requesting the 25% benchmark
award only shows the reasonableness of a fee request.”
In re Nat'l Collegiate Athletic Assoc. Athletic Grant-in-Aid
Cap Antitrust Litig., 4:14-md-2541-CW, 2017 WL 6040065,
at *2 (N.D. Cal. Dec. 6, 2017) (quotation marks omitted)
(hereafter, “In re NCAA”). “[I]n most common fund cases, the
award exceeds the [25%] benchmark.” Id. (quotation marks
omitted). “Courts consider the following factors to determine
whether to apply either an upward or downward adjustment
from that benchmark: (1) the results obtained by counsel; (2)
the risks and complexity of issues in the case; (3) whether
the attorney's fees were entirely contingent upon success and
whether counsel risked time and effort and advanced costs
with no guarantee of compensation; (4) whether awards in
similar cases justify the requested fee; and (5) whether the
class was notified of the requested fees and had an opportunity
to inform the Court of any concerns they have with the

In re Online DVD-
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request.” Id. Here, class counsel seeks 33.33 percent. The
Court reviews the five factors in analyzing the request. 7
1. Extraordinary Results
In the motion for attorneys’ fees, class counsel notes that this
is the largest per-class member recovery in any TCPA case.
As a comparison, the class award here is almost double the
per-class-member recovery in Krakauer, where a $61 million
judgment was awarded to a class with approximately 18,000
members. Krakauer, 2018 WL 6305785, at *3. Significantly,
a 33.33% fee was awarded in Krakauer, where the judgment
obtained was approximately $3,388 per class member, and
$2,259 per class member net of the attorney's fees. Id.
Moreover, class counsel notes that the class award is larger
than the largest TCPA settlement to date, in In re Capital
One Telephone Consumer Protection, which settled for $75.5
million.
80 F. Supp. 3d 781, 787 (N.D. Ill. 2015). The
judgment here is more than 3 times that amount, and the
per-class-member basis is even more favorable–the recovery
per class member in In re Capital One was “a relatively
diminutive $2.72.”

Id. at 789.

Here, the amount of the judgment per-class-member, $6,614,
is more than two thousand times larger than In re Capital
One, and is generally more than is recovered in typical
TCPA cases. See, e.g., Rose v. Bank of Am. Corp., Case
Nos. 5:11-CV-02390-EJD, 5:12-CV-04009-EJD, 2014 WL
4273358, *10 (N.D. Cal. Aug. 29, 2014) ($20 to $40 per
claimant); Kazemi v. Payless Shoesource, Inc., No. 3:09cv-05142-EMC, Dkt. No. 94 (N.D. Cal. Apr. 2, 2012) ($25
merchandise voucher);
Hashw v. Dep't Stores Nat'l Bank,
182 F. Supp. 3d 935, 944 (D. Minn. 2016) ($33.20 per class
member); Couser v. Comenity Bank, 125 F. Supp. 3d 1034,
1044 (S.D. Cal. 2015) ($13.75 per class member); Kolinek
v. Walgreen Co., 311 F.R.D. 483, 493 (N.D. Ill. 2015) ($30 per
class member); Wright v. Nationstar Mortgage LLC, No. 14
C 10457, 2016 WL 4505169, at *8 (N.D. Ill. Aug. 29, 2016)
(“around $45” per class member);
Gehrich v. Chase Bank
USA, N.A., 316 F.R.D. 215, 228 (N.D. Ill. 2016) ($52.50 per
class member); Charvat v. Travel Servs., No. 12 CV 5746,
2015 WL 76901, at *1 (N.D. Ill. Jan. 5, 2015) ($48.37 per
class member)
Thus, the Court concludes that the results in this litigation are
extraordinarily good, and that this factor therefore weighs in
favor of an upward departure from the 25% benchmark.

2. Litigation Risk
In the motion, class counsel aver that there was substantial
litigation risk to this action. While class counsel believed the
motion to certify the classes was meritorious, court decisions
on whether to certify TCPA class claims against debt
collectors are mixed. Compare

Meyer, 707 F.3d at 1042

(upholding class certification) with Gene And Gene LLC v.
BioPay LLC, 541 F.3d 318, 328-29 (5th Cir. 2008) (reversing
class certification). Indeed, obtaining class certification and
maintaining class certification through trial is exceedingly
difficult in the debt collection context. See, e.g.,
Blair
v. CBE Grp., Inc., 309 F.R.D. 621, 630 (S.D. Cal. 2015)
(“Courts have recognized that similar TCPA actions involving
debt collections require extensive individual fact inquiries
into whether each individual gave ‘express consent’ by
providing their wireless number to the creditor during the
transaction that resulted in the debt owed.”) (quotation marks
omitted). Class counsel also highlights that there was also
substantial risk due to Rash Curtis sandbagging, discovery
abuse, and false testimony (see, e.g., Dkt No. 167, Order Re:
Cross Motions for Summary Judgment, at 12 n. 9 (“The Court
previously warned defendant that ‘delaying and sandbagging
tactics’ would not be tolerated”); Dkt. No. 320, Pretrial Order
No. 3 Re: Remaining Motion in Limine, at 13 (“defendant did
not acknowledge that it had shifted positions and contradicted
prior representations to the Court and opposing counsel”)),
and that there was substantial risk at trial. See, e.g., Trial Tr.
at 719:14-17 (“Did he prove to us that each one of those
phone calls was the phone number that we used was obtained
by skip-tracing. If he didn't, I'm going to suggest to you,
the number is zero, not 540,000.”); id. at 758:25-759:21
(“Question 4: Did Rash Curtis make calls with its Global
Connect dialer to class members’ cellular telephone numbers
obtained through skip-tracing during the class period without
their prior express consent? ... If you find that not all of the
calls were made to numbers obtained by skip-tracing, you
have to say no. Even if you find everyone in the class was a
non-debtor.”).
*17 Having reviewed the record in this matter, the Court
agrees that class counsel faced significant litigation risk
during several stages. The record reveals that the magistrate
judge overseeing discovery disputes in this matter referenced
that it was one of the most contentious during her judicial
tenure. The Court finds that this factor weighs in favor of an
upward departure from the 25% benchmark.
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3. Comparable Case Awards
Class counsel highlights that courts often award percentage
fees of more than 25% in the TCPA settlement context. See,
e.g., Dakota Med., 2017 WL 4180497, at *10 (awarding onethird of common fund in attorney's fees);

Vandervort, 8

F. Supp. 3d at 1210 (awarding 33%);
Hageman, 2015
WL 9855925, at *4 (awarding one-third of the common fund
recovery in attorney's fees);
James v. JPMorgan Chase
Bank, N.A., 2017 WL 2472499, at *2 (M.D. Fla. June 5,
2017) (approving a request for a 30% attorney's fee). Class
counsel also cites to West, Case No. 4:16-cv-03124-YGR,
Dkt. No. 128, where this Court approved a 33.33% fee in
a TCPA settlement. Moreover, citing to In re NCAA, class
counsel emphasizes that the judgment exists “solely because
of counsel's efforts and expenditures of expert fees and other
expenses.” In re NCAA,
2017 WL 6040065, at *6-7.
The judgment here is larger than the settlement in In re
NCAA, with fewer class members, resulting in an even greater
recovery per class member. See id.
Having reviewed the cited authority, the Court agrees that the
market rate for comparable settlements indicates that a higher
award is warranted in this matter, and concludes that the
comparable case awards factor weighs in favor of an upward
departure from the 25% benchmark. This is so where the
class award exists because of counsel's efforts these past three
years, and its expenditures throughout the litigation process,
resulting in an approximately $267 million award amount.
4. Contingent Nature of the Fee and the Financial Burden
Borne By Class Counsel
Class counsel highlights that any recovery in this matter was
based on contingency fee, and that there was no guarantee of
repayment. Moreover, class counsel emphasizes that though
this litigation has been pending in this court for years,
the appeals process is expected to take additional years,
and any recovery is dependent on the outcome of Perez
v. Indian Harbor Insurance Company, 4:19-cv-07288-YGR
(N.D. Cal.).
Thus, in light of the contingent nature of the fee, and the
ongoing financial burden borne by class counsel, the Court
concludes that this factor weighs in favor of an upward
departure from the 25% benchmark.

5. Objections From Class Members to the Requested
Attorneys’ Fees
Notice was given to class members regarding class counsel's
requested attorneys’ fees at 33%; no objections were received
from any class members. Thus, this factor weighs in favor of
an upward departure from the 25% benchmark.
6. Conclusion
Accordingly, upon objective consideration of the five
foregoing factors, the Court finds that the factors weigh in
favor of an upward departure from the 25% benchmark to the
requested 33% rate.

b. Lodestar Cross-Check
*18 Generally, a district court is “not required” to conduct
a lodestar cross-check to assess the reasonableness of a
fee award. See
In re Google Referrer Header Privacy
Litig., 869 F.3d 737, 748 (9th Cir. 2017) (“Although not
required to do so, the district court took an extra step, crosschecking this result by using the lodestar method.” (emphasis
supplied)). See also Ebarle v. Lifelock, Inc., 15-cv-00258HSG, 2016 WL 5076203, at *11 (N.D. Cal. Sep. 20, 2016)
(awarding $10.2 million in attorney's fees while “declin[ing]
to conduct a lodestar cross-check” where fees are less than
the 25% benchmark); Ikuseghan v. Multicare Health Sys.,
CASE NO. C14-5539 BHS, 2016 WL 4363198, at *1-2,
2 n. 1 (W.D. Wash. Aug. 16, 2016) (awarding 30% of the
settlement fund in attorney's fees under the percentage-of-therecovery method, not conducting a lodestar cross-check, and
explicitly noting that the court was “not making a finding that
class counsel's hourly rates are reasonable under the lodestar
method”);
Hageman, 2015 WL 9855925, at *4 (awarding
33.33% ($15 million) of the settlement fund as attorney's
fees without conducting a lodestar cross-check); Arthur v.
Sallie Mae, Inc., No. 10-cv-00198-JLR, 2012 WL 4076119,
at *1 (W.D. Wash. Sep. 17, 2012) (“Use of the percentage
method in common fund cases appears to be dominant ...
As this is a common fund case, the Court will evaluate
Class Counsel's fee application pursuant to the percentageof-the-fund method.”);
Glass v. UBS Fin. Servs., Inc.,
No. C-06-4068 MMC, 2007 WL 221862, at *15 (N.D. Cal.
Jan. 26, 2007) (holding that no lodestar cross-check was
required over the objections of class members and the New
York attorney general, and approving a $11,250,000 fee (25%
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of fund) even though the relevant court dockets “show no
litigation activity of substance other than the filing of the
complaints”).
However, courts in the Ninth Circuit sometimes examine
the lodestar calculation as a crosscheck on the percentage
fee award to ensure the reasonableness of the percentage
award. Vizcaino, 290 F.3d 1050. The lodestar is determined
by multiplying the number of hours reasonably expended by
the reasonable rates requested by the attorneys. See Caudle
v. Bristow Optical Co., 224 F.3d 1014, 1028 (9th Cir. 2000).
A court then determines the multiplier required to match
the lodestar to the percentage-of-the-fund request made by
counsel, and determines whether the multiplier falls within an
accepted range.
Based on the billing records submitted by class counsel, class
counsel has spent 5,014.8 hours on this matter multiplied by
current billing rates results in a total of $3,181,785.00. (See
Dkt. No. 424 at 10 (summary of hours and rates); see also
Dkt. No. 424-1 at 11 (Bursor Declaration), 41-125 (billing
entries).)
However, class counsel avers that the Court should also
consider the hours that will be spent in the future. See
In re Volkswagen “Clean Diesel” Mktg., Sales Practices,
and Prods. Liab. Litig., 746 F. App'x. 655, 659 (9th Cir.
2018) (holding that “[t]he district court did not err in
including projected time in its lodestar cross-check; the court
reasonably concluded that class counsel would, among other
things, defend against appeals and assist in implementing
the settlement”); Reyes v. Bakery & Confectionery Union &
Indus. Int'l Pension Fund, 281 F. Supp. 3d 833, 856 (N.D.
Cal. 2017) (including, over the defendants’ objection, “125
anticipated future hours” to be spent on “communicating
with the settlement administrator and responding to inquiries
from class members” in the lodestar calculation); Corzine
v. Whirlpool Corp., Case No. 15-cv-05764-BLF, 2019 WL
7372275, at *11 (N.D. Cal. Dec. 31, 2019) (including
“an estimate of 250 hours for future work to complete
Settlement's claims process through 2026” in the lodestar
calculation);
In re Equifax Inc. Customer Data Security
Breach Litig., No. 1:17-md-2800-TWT, 2020 WL 256132,
at *39-40 (N.D. Ga. Jan. 13, 2020) (including in the
lodestar calculation, over a class member's objection, class
counsel's estimate of an anticipated 10,000 hours to be spent
in the future to implement and administer a class action
settlement); id. at *40 (“Excluding such time ... would

misapply the lodestar methodology and needlessly penalize
class counsel.”); Hausfeld v. Cohen Milstein Sellers & Toll,
PLLC, Civil Action No. 06-cv-826, 2009 WL 4798155, at *17
(E.D. Penn. Nov. 30, 2009) (holding that “[w]here attorneys
provide additional services post-settlement ... courts should
award fees for those services”).
*19 In support of requesting that the Court consider the
future hours to be spent in this litigation, class counsel
identifies the following post-judgment actions that class
counsel will need to perform, and provides the following
estimates:
(1) to continue to litigate the pending post-trial motions,
as well as Rash Curtis’ anticipated motion for attorney's
fees on the Fair Debt Collection Practices Act Claim
and Rosenthal Fair Debt Collection Practices Act Claim,
which Rash Curtis’ counsel has stated he intends to
file if the judgment is amended or altered to declare
Rash Curtis the prevailing party on those claims (see
11/25/19 Hearing Tr. at 11:7-9 (“There may be a followup attorney's fees motion because under both of those
statutes, there is a right to attorney fees.”)): 150 hours;
(2) to litigate Rash Curtis’ pending appeal to the Ninth
Circuit: 500 hours;
(3) to oppose Rash Curtis’ petition for certiorari to the
United States Supreme Court: 150 hours;
(4) to litigate the bad faith refusal to settle claim against
Rash Curtis’ insurers to verdict in the trial court, see
Perez v. Indian Harbor Ins. Co., et al., Case No. 4:19cv-07288, currently pending before this Court: 3,500
hours; 8
(5) to litigate the insurer's likely appeal of the trial verdict:
500 hours;
(6) to oppose the insurer's petition for certiorari to the
United States Supreme Court: 150 hours;
(7) to develop a plan for distributing the proceeds of
the recovery from the insurer to class members, which
will likely require additional expert work to analyze
and update the class member lists that have already
been compiled from Rash Curtis’ call detail records and
account databases: 100 hours;
(8) to seek court approval for the proposed distribution
(see Dkt. No. 392 at 2 (“Any recovery obtained as a
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result of the Assignment shall be held in trust until this
Court approves a fair, reasonable, and adequate method
for distribution the proceeds of the recovery to Class
Members.”)): 100 hours; and
(9) to work with the claims administrator to implement
the distribution and respond to inquiries from class
members: 300 hours.
Based on this additional work, class counsel estimates that the
additional work would require an additional 5,450.0 hours;
along with the 5014.8 hours completed thus far, this would
total 10,464.8 hours resulting in total calculated attorneys’
fees of $6,639,706.30 at a blended rate of $634.48. (See Dkt.
No. 424 at 13-14; Dkt. No. 424-1 at 13-14.)
The Court reviews the reasonableness of the blended rate and
the hours claimed, before determining the reasonableness of
the multiplier as cross-checked with the percentage claimed.
Thus:
Rate. “To determine whether rates are reasonable, courts must
identify the relevant community, and assess the prevailing
hourly rate in that community for similar services by lawyers
of reasonably comparable skill, experience, and reputation.”
G. F. v. Contra Costa Cnty., Case No. 13-cv-03668-MEJ,
2015 WL 7571789, at *14 (N.D. Cal. Nov. 25, 2015).
“Generally, when determining a reasonable hourly rate, the
relevant community is the forum in which the district court
sits.”
Camacho v. Bridgeport Fin., Inc., 523 F.3d 973, 979
(9th Cir. 2008).
*20 Here, the relevant legal community is the San Francisco
Bay Area, specializing in complex, high-stakes litigation.
Courts in this district would generally find that the blended
rate of $634.48 is within the reasonable range of rates.
See, e.g., In re Animation Workers Antitrust Litig., No. 14CV-4062-LHK, 2016 WL 6663005, at *6 (N.D. Cal. Nov.
11, 2016) (finding rates of senior attorneys of between $845
to $1,200 per hour to be reasonable); Nitsch v. DreamWorks
Animation SKG Inc., Case No. 14-CV-04062-LHK, 2017
WL 2423161, at *9 (N.D. Cal. June 5, 2017) (finding rates
for senior attorneys of between $870 to $1200 per hour to
be reasonable); Loretz v. Regal Stone, Ltd., 756 F. Supp.
2d 1203, 1211 (N.D. Cal. 2010) (approving billing rates
ranging from $900 per hour (partners) to $150 per hour
(law clerks) for Bay Area plaintiff's counsel in complex civil
litigation); In re High-Tech Employee Antitrust Litig., Case
No. 11-CV-02509-LHK, 2015 WL 5158730, at *9 (N.D. Cal.

Sept. 2, 2015) (approving billing rates of $490 to $975 for
partners, $310 to $800 for non-partner attorneys, and $190 to
$430 for paralegals, law clerks, and litigation support staff);
Rainbow Bus. Solutions v. MBF Leasing LLC, CASE NO. 10cv-01993-CW, 2017 WL 6017844, at *1-2 (N.D. Cal. Dec.
5, 2017) (finding rates between $275 to $950 per hour to
be reasonable);
In re Anthem, Inc. v. Data Breach Litig.,
Case No. 15-MD-02617-LHK, 2018 WL 3960068, at *16-17
(N.D. Cal. Aug. 17, 2018) (finding rates between $400 to
$900 per hour to be reasonable). See also, West, Case No.
4:16-cv-03124-YGR, Dkt. No. 128 (this Court approving
Bursor & Fisher's hourly rates and attorney's fees in full).
Thus, the Court finds that the blended rate of $634.48 is
within a reasonable range for rates charged in this district for
comparable work.
Hours. As will be discussed, the extent to which the Court
considers future litigation hours to be expended in the
recovery of the class award has a significant impact on the
multiplier crosscheck. Here, class counsel provides evidence
that it has spent 5014.8 hours to the date of the supplemental
filing in support of the motion for attorneys’ fees. Having
reviewed the hours claimed by class counsel in this matter
and the record in this matter the Court finds that the submitted
hours for past work is reasonable. This is so where the
litigation was especially contentious and heavily contested,
involved numerous motions – including summary judgment,
class certification, and Daubert motions – discovery disputes,
and a jury trial which rendered a verdict in favor of plaintiff
and the class.
The Court recognizes that class counsel will indeed incur
continued fees in both the appeal of this case and the
subsequent litigation. In light of the earlier cited authority,
it is appropriate for the Court to consider the future hours
to be spent in reaching an ultimate resolution in this matter
including the expectation that the litigation is expected to
continue for several years through appeal and litigation
against Rash Curtis’ insurers. However, the Court finds that
the number of hours estimated for future litigation costs
is highly speculative and variable. Thus, the Court also
compares scenarios assuming future litigation hours with a 25
percent reduction (4,088 hours) and a 50 percent reduction
(2,725 hours).
Multiplier. Here, the Court provides a comparison of three
scenarios based on the future litigation hours: one with no
reduction, a second with a 25% reduction, and a third with
a 50% reduction. The Court calculates the total hours, which
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includes 5014.8 hours of work performed to this point, and
calculates the total fees at the blended rate of $634.48 an hour,
and the multiplier as it compares to the requested fee award
of 33.33% of the judgment, $89,116,333.33:
• Future Estimated Litigation Hours: 5,450 – no reduction;
Total Hours: 10,464.8
• Multiplier of 13.42 over the base lodestar fee of
$6,639,706.30
• Future Estimated Litigation Hours: 4,088 – 25 %
reduction; Total Hours: 9,102.8
• Multiplier of 15.42 over the base lodestar fee of $
5,775,544.54.
• Future Estimated Litigation Hours: 2,725 – 50%
reduction; Total Hours: 7,739.8
• Multiplier of 18.15 over the base lodestar fee of
$4,910,743.30.
*21 In evaluating whether a lodestar multiplier is
appropriate, district courts in the Ninth Circuit analyze a
number of factors, including, but not limited to: (i) the quality
of the representation; (ii) the benefit obtained for the class;
(iii) the complexity and novelty of the issues presented; and
(iv) the risk of nonpayment.

Hanlon, 150 F.3d at 1029; see

1051 n.6 (“finding a range of .6-19.6, with most (... 83%)
from 1.0 to 4.0 and a bare majority (... 54%) in the 1.5-3.0
range”). See also
In re Prudential Ins. Co. Am. Sales
Practice Litig., 148 F.3d 283, 341 (9th Cir. 1998) (“[W]e
are cognizant that [m]ultiples ranging from one to four are
frequently awarded in common fund cases when the lodestar
method is applied[.]” (internal quotation marks omitted)).
Moreover, the multiplier is also in line with multipliers that
have been approved by other courts. See, e.g., Stop & Shop
Supermarket Co. v. SmithKline Beecham Corp., No. Civ.A.
03-4578, 2005 WL 1213926, at *18 (E.D. Pa. May 19, 2005)
(awarding 20% of a $100 million settlement fund in attorneys’
fees, which represented a multiplier of 15.6). Although the
multiplier in a scenario considering zero future litigation
hours results in a multiplier well beyond anything permitted
or found in this Circuit, the Court notes that it is appropriate
for a court to consider future hours in a lodestar crosscheck.
Thus, in light of the foregoing, the Court finds that the lodestar
multiplier is reasonable in light of the circumstances of this
case, and within the range permitted by the Ninth Circuit.
Accordingly, in light of the above analysis concluding
that 33% is a reasonable percentage, and that the lodestar
crosscheck reveals a reasonable multiplier, the Court
GRANTS class counsel's requests for attorneys’ fees
based on one-third of the percentage of the judgment
($89,116,333.33).

also Kerr v. Screen Extras Guild, Inc., 526 F.2d 67, 70 (9th
Cir. 1975). “Foremost among these considerations, however,
is the benefit obtained for the class.”
WL 6040065, at *7.

In re NCAA, 2017

As discussed above, these factors weigh in favor of class
counsel. The benefit obtained for the class is an extraordinary
result, while there was and still is significant risk of
nonpayment for class counsel. Moreover, the general quality
of the representation and the complexity and novelty of the
issues presented weigh in favor of a higher lodestar multiplier.
The Court's comparison of the three scenarios regarding
future litigation expenses further demonstrates that the
33.33% percentage claimed is appropriate in this matter.
While the multipliers in scenarios considering future
litigation hours, 13.42 (5,450 hours), 15.42 (4,088 hours), and
18.15 (2,725 hours), are on the higher-end in this Circuit,
all three multipliers are still within the surveyed acceptable
range in the Ninth Circuit. See

Vizcaino, 290 F.3d at

3. Nontaxable Costs
“The prevailing view is that expenses are awarded in addition
to the fee percentage.” Krakauer, 2018 WL 6305785, at
*6 (awarding $481,317.73 in expenses in addition to the
33.33% rate for attorney's fees). Class counsel is entitled
to reimbursement for standard out-of-pocket expenses that
an attorney would ordinarily bill a fee-paying client. See,
e.g.,
Harris v. Marhoefer, 24 F.3d 16, 19 (9th Cir. 1994).
Courts routinely approve reimbursement of reasonable nontaxable litigation expenses to be paid out of a common
fund. See
Ontiveros v. Zamora, 303 F.R.D. 356, 375
(E.D. Cal. 2014) (“There is no doubt that an attorney who
has created a common fund for the benefit of the class is
entitled to reimbursement of reasonable litigation expenses
from that fund.” (citation omitted)); Gutierrez-Rodriguez v.
R.M. Galicia, Inc., Case No. 16-CV-00182-H-BLM, 2018
WL 1470198, at *7 (S.D. Cal. Mar. 26, 2018) (concluding
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that the requested expenses for mediation, litigation services,
copies, and travel are reasonable); Couser, 125 F. Supp.
3d at 1049 (“Class Counsel are entitled to reimbursement
of the out-of-pocket costs that they reasonably incurred
investigating and prosecuting this case.... The Court finds that
Class Counsel reasonably incurred the out-of-pocket costs
in connection with this litigation, and that such costs were
advanced by Class Counsel for the benefit of the Class.”);
Odrick v. UnionBancal Corp., No. C 10-5565 SBA, 2012 WL
6019495, at *6 (N.D. Cal. Dec. 3, 2012) (finding that costs
for retained expert, mediation, travel, copying, mailing, legal
research, and other litigation-related costs were reasonably
incurred for the benefit of the Class and that, “[a]ccordingly,
reimbursement of these costs and expenses in their entirety is
justified.”);
Carr v. Tadin, Inc., 51 F. Supp. 3d 970, 986
(S.D. Cal. 2014) (“out-of pocket costs may be recoverable as
attorneys’ fees if ‘the charges are not already accounted for in
the attorneys’ hourly rates.’ ” (emphasis original)).
*22 Here, while Rash Curtis objects to and opposes class
counsel's claimed taxable costs and expenses that would be
assessed specifically against Rash Curtis, Rash Curtis does
not specifically object to or oppose class counsel's nontaxable
costs and expenses that would be taken from the class award.
Because the bill of costs claiming taxable costs is still pending
with the Clerk of the Court, the Court finds these arguments
opposing taxable costs are not appropriately before the Court
at this time.
To date, Class Counsel has incurred out-of-pocket nontaxable
costs and expenses of $277,416.28. Having reviewed, the
original itemized listing of each of these expenses (see Dkt.
No. 371-1 at 7-14), as well as the supplemental itemized
listing of the expenses (Dkt. No. 424-1 at 188-190), the Court
finds that claimed amount of $277,416.28 is recoverable.
Accordingly, the Court GRANTS class counsel's requests for
non-taxable costs, in the amount of $277,416.28.

4. Service Award
Service awards “are fairly typical in class action cases.”
Rodriguez v. W. Publ'g Corp., 563 F.3d 948, 958 (9th
Cir. 2009). Such awards “are intended to compensate class
representatives for work done on behalf of the class, to make
up for financial or reputational risk undertaken in bringing
the action, and, sometimes, to recognize their willingness

to act as a private attorney general.”
Id. at 958-59.
Class representative service awards are committed to the
sound discretion of the trial court and should be awarded
based upon the court's consideration of: “1) the risk to
the class representative in commencing suit, both financial
and otherwise; 2) the notoriety and personal difficulties
encountered by the class representative; 3) the amount of
time and effort spent by the class representative; 4) the
duration of the litigation and; 5) the personal benefit (or
lack thereof) enjoyed by the class representative as a result
of the litigation.” See
Van Vranken v. Atl. Richfield Co.,
901 F. Supp. 294, 299 (N.D. Cal. 1995). Service awards are
especially appropriate when a class representative will not
benefit beyond ordinary class members; for example, where
a class representative's claim makes up “only a tiny fraction
of the common fund,” a service award is justified. See id.
“Several courts in this district have indicated that incentive
payments of $10,000 or $25,000 are quite high and/or that, as
a general matter, $5,000 is a reasonable amount.”
Harris
v. Vector Marketing Corp., No. 08-cv-5198-EMC, 2012 WL
381202, at *7 (N.D. Cal. Feb. 6, 2012).
Here, Perez and class counsel aver that $50,000 is appropriate
given the circumstances in this matter. Specifically:
• Perez assisted class counsel with the initial investigation
of this case and provided detailed information about the
calls he had received from Rash Curtis. (See Dkt. No.
371-2 at 2.)
• For more than 3 years during the course of the litigation,
Perez held regular in person and telephonic meetings
with class counsel to receive updates on the progress of
the case and to discuss strategy. (Id.)
• Perez sat for a lengthy deposition and testified live at trial.
(Id.)
• Perez spent many hours conferring with counsel in
preparation for both. (Id.)
• Perez also traveled from Sacramento to Oakland multiple
times to appear at trial. (Id.)
• Moreover, Perez will be required to continue to work
with class counsel to pursue collection efforts through
subsequent litigation. (Id.; see also Dkt. No. 371-1 at 5.)
Rash Curtis disputes that Perez is entitled to such a high
award. Rash Curtis highlights that Perez's deposition lasted
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for less than one hour and fifteen minutes, and that Perez was
not intimately familiar with the details of this matter. (Dkt.
No. 377-1 at 2, 4-28 (Perez's deposition commenced at 10:04
a.m. and concluded at 11:16 a.m.).) Further, the duration of
Perez's trial testimony was of similar length, and Perez left
during the first break on the second day of trial and never
returned. (Id. at 29-38 (Perez called as Plaintiff's first witness
and his testimony is concluded before the morning break).)
*23 Having reviewed the record, the Court finds that while
Perez is entitled to a service award, the amount requested
is beyond the scope of what the Court finds appropriate for
Perez in these circumstances. The Court recognizes that Perez
has been actively participating in this litigation for several
years, and has spent time and effort in this matter, including
being deposed and testifying at trial. However, the Court finds
that Perez's showing on these facts does not demonstrate that
he is entitled to a service award in the amount of $50,000. In
light of the totality of circumstances, the Court in its discretion
finds that a service award in amount of $25,000 – an amount
that is on the higher end for a service award in this district
– is more appropriate. Thus, the Court GRANTS IN PART,
DENIES IN PART the request for a service award for Perez.
Accordingly, in light of the foregoing, the Court GRANTS
IN PART, DENIES IN PART the motion for attorneys’ fees.
III. CONCLUSION
For the foregoing reasons, the Court HEREBY ORDERS as
follows:

(1) the motion to alter or amend is GRANTED IN PART
and DENIED IN PART;
(2) the motion to reconsider is DENIED;
(3) the motion to vacate is DENIED; and
(4) the motion for attorneys’ fees is GRANTED IN PART
and DENIED IN PART.
In light of the above, the Court further ORDERS that: within
five (5) days of the date of this Order, Perez and class counsel
shall provide Rash Curtis a proposed form of judgment in
conformance with this Order for comment. Rash Curtis will
have five (5) days to respond or be deemed to accept the
proposal as to form. The parties are thereafter to meet and
confer to resolve any disagreements. On or before May
1, 2020, the parties shall file a joint status report and the
proposed form of judgment, noting either: (1) any areas of
disagreement, or (2) agreement as to the proposed form of
judgment.
This Order terminates the motions at Docket Numbers 371,
374, 379, and 414.
IT IS SO ORDERED.
All Citations
Slip Copy, 2020 WL 1904533

Footnotes
1

To the extent that Rash Curtis is requesting to amend the judgment to reflect an adjudication on the merits
beyond a dismissal with prejudice, the Court DENIES that request. Rash Curtis cites to no authority providing
that anything beyond a dismissal with prejudice is warranted in this instance.

2

The Court further highlights the arbitrary nature of Rash Curtis’ request: based on the record, the judgment
per-class member is roughly $6,614, which suggests that each class member is receiving approximately 13times the statutory damage amount of $500 per violation under the TCPA. Based on Rash Curtis’ request
that each violation be reduced to $1, each class member's recovery would go from $6,614 to approximately
$13. The Court sees no basis – absent clear and guiding methodology for which there is none – for reducing
the statutory damages award more than 99%.

3

Moreover, even if the Court were to undertake a similar after-tax profit methodology as articulated in Dish
Network I, there is nothing in the record that would permit the Court in reaching an answer. Unlike in Dish
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Network I, Rash Curtis did not offer any evidence as to its after-tax profits during the time period of the
violations. Thus, the Court cannot and does not follow this now reversed methodology.
4

Class counsel originally sought to recover $314,179.97 in costs from the class award. (See Dkt. No. 371.)
At the February 26, 2020 hearing, in response to comments made by the Court, class counsel stated that
they would be filing a bill of costs to collect the taxable costs against Rash Curtis. Class counsel later filed
its bill of costs seeking $49,001.90. (See Dkt. No. 423.) Class counsel also indicated in its supplemental
filing that they have since incurred additional expenses of $12,238.21. (Dkt. No. 424 at 18.) Rash Curtis
objects and opposes the bill of costs. (See Dkt. Nos. 425 (opposition), 426 (objections).) As of the date of this
order, the bill of costs remain pending. The Court, therefore, subtracts the taxable costs, $49,001.90, from
the $314,179.97 figure in calculating the nontaxable costs in which class counsel seeks to recover against
the class award, and adds $12,238.21 to the figure above. The Court otherwise declines to address these
taxable costs, which are not properly included in the motion for attorneys’ fees.

5

Rash Curtis’ arguments that class counsel waived their request for attorneys’ fees do not persuade. Rash
Curtis’ cited authority is inapposite, and in no way reflects that class counsel waived any request by failing
to include it in a pretrial brief, especially where a request for attorneys’ fees was in the operative complaint.
Moreover, the attorneys’ fees derive from the class award.

6

As discussed in the Court's analysis regarding whether to permit amendment of the final judgment to include
a residual clause, the Court rejects Rash Curtis’ arguments regarding Holtzman and whether a common fund
is created in TCPA class actions. See supra Section II.A.4.

7

In connection with the motion for attorneys’ fees, Rash Curtis objects to the disclosure of mediation materials,
and asks the Court to strike paragraphs 4 through 21 of the declaration of Scott Bursor because it contains
inadmissible mediation conduct and statements. In light of the subsequently executed assignment between
the parties, providing that the assignment document and referenced materials are subject to disclosure to
the Court between the parties, the Court DENIES AS MOOT these objections.

8

The Court notes that, to the extent that class counsel is seeking attorneys’ fees in the Perez v. Indian Harbor
Ins. Co., et al., Case No. 4:19-cv-07288-YGR, (N.D. Cal.), matter, such relief is inappropriate where class
counsel is seeking to recover attorneys’ fees in this matter for work performed in the Indian Harbor matter.
See Complaint, Perez v. Indian Harbor Ins. Co., et al., Case No. 4:19-cv-07288-YGR, Dkt. No. 1, at 5 (N.D.
Cal. Nov. 5, 2019) (requesting attorneys’ fees).

End of Document
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2001 WL 1568856
Only the Westlaw citation is currently available.
United States District Court, N.D. Illinois, Eastern Division.
RETSKY FAMILY LIMITED
PARTNERSHIP, Plaintiff,
v.
PRICE WATERHOUSE LLP, Defendant.
No. 97 C 7694.
|
Dec. 10, 2001.

MEMORANDUM OPINION AND ORDER
DARRAH, J.
*1 Plaintiff the Retsky Family Limited Partnership
(“Plaintiff” or “Retsky”) seeks approval of a settlement for
a class of all persons who purchased or otherwise acquired
common stock of System Software Associates, Inc. (“SSA”)
during a period from December 15, 1994 through January 7,
1997, and thereby suffered damages. Plaintiff also seeks an
award of attorney's fees and reimbursement of expenses from
the proceeds of the proposed settlement. For the reasons that
follow, the proposed class settlement, award of attorney's fees
and reimbursement of expenses to be paid from the proceeds
of the settlement and special award are approved.

The Proposed Class Settlement
LEGAL STANDARD
A class settlement will be approved if it is fair, reasonable
and adequate. Isby v. Bayh, 75 F.3d 1191, 1196 (7th
Cir.1996). A court will consider the following factors in
determining whether a proposed settlement is fair, reasonable
and adequate: “(1) ‘the strength of the case for the plaintiffs on
the merits, balanced against the amount offered in settlement’;
(2) ‘[T]he defendant's ability to pay’; (3) ‘[T]he complexity,
length and expense of further litigation’; (4) ‘[T]he amount of
opposition to the settlement” ’; (5) the presence of collusion
in reaching a settlement; (6) the reaction of members of the
class to the settlement; (7) the opinion of competent counsel;
and (8) the stage of the proceedings and the amount of
discovery to be completed. Armstrong v. Bd. of Sch. Dirs., 471

F.Supp. 800, 804 (E.D.Wis.1979) (citing Manual for Complex
Litigation § 1.46 at 56 (1977) (supplement to Charles Alan
Wright & Arthur Miller, Federal Practice and Procedure
(1969-1985)); 3B Moore's Federal Practice ¶ 23.80(4) (2d
ed.1978)). However, the court is not to convert the settlement
hearing into a trial on the merits. See
Mars Steel Corp. v.
Continental Ill. Nat'l Bank & Trust Co., 834 F.2d 677, 684
(7th Cir.1987), aff'd en banc,

880 F.2d 928 (7th Cir.1989).

BACKGROUND
On October 31, 1997, Plaintiff filed a complaint against
Price Waterhouse LLP (“PW”), the predecessor firm to
PriceWaterhouse Coopers LLP, on behalf of all persons who
purchased or otherwise acquired SSA common stock between
December 15, 1994 and January 7, 1997, thereby suffering
damages. Days before trial, the parties agreed to settle the
case through a four-day arbitration. The agreement to settle
the case through arbitration was reached after extensive
negotiations between Plaintiff's counsel and PW's counsel.
At completion of arbitration, the plaintiff class was awarded
$14,000,000 to settle its claims. This amount has been
earning interest for the plaintiff class since June 29, 2001.
This amount, less taxes, approved costs, attorney's fees and
expenses, will be distributed to members of the plaintiff class
who submit valid, acceptable Proofs of Claim. Pursuant to
order of the Court, Plaintiff arranged for the mailing and
publication of notice to the class. Plaintiff then filed its request
that this Court approve the settlement as fair, reasonable and
adequate.

DISCUSSION
*2 The strength of Plaintiff's case balanced against the
amount offered in settlement favors a determination that the
proposed settlement is fair, reasonable and adequate. The
instant case involves securities litigation. Many cases like this
one have been lost at trial, on post-trial motion or appeal.
See, e.g.,
Backman v. Polaroid Corp., 910 F.2d 10 (1st
Cir.1990) (reversing jury finding of liability in suit brought
under section 10(b) of the Securities Exchange Act of 1934).
It is not certain that Plaintiff would have been able to obtain
a favorable monetary result against PW at trial. A jury may
have found PW's witnesses to be more credible. PW would
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have presented evidence that its conduct had not caused
any monetary damages to Plaintiffs. A determination as to
whether the plaintiff class had sustained monetary damages
would have required extensive expert testimony as set out
below. No one knows whose experts would have been more
persuasive to a jury. The settlement provides certainty of
recovery that was not available with litigation.

33.) Plaintiff's counsel was permitted to give opening and
closing statements, conduct direct and cross-examination
of witnesses and present legal arguments concerning loss
causation to the Arbitrator. (Dumain Aff. ¶ 33.) This evidence
is sufficient to establish that the negotiations were conducted
at arm's length and in good faith. Thus, there was no
possibility of collusion between the parties.

Furthermore, any judgment obtained at trial, however
substantial, may not be distributed to the plaintiff class
for many years due to post-trial motions and appeals.
The plaintiff class has received a $14,000,000 cash
settlement. This immediate and substantial recovery favors a
determination that the proposed settlement is fair, reasonable
and adequate.

*3 Plaintiff's counsel deem the settlement to be fair,
reasonable and adequate. The Court can consider the opinion
of competent counsel in determining whether a settlement is
fair, reasonable and adequate. Isby, 75 F.3d at 1200. Plaintiff's
counsel are “experienced and skilled practitioners in the
securities litigation field, and are responsible for significant
settlements as well as legal decisions that enable litigation
such as this to be successfully prosecuted.” (Dumain Aff. ¶
69.) Thus, Plaintiff's counsel are competent. Therefore, their
opinion that the settlement is fair, reasonable and adequate
also favors approval of the settlement.

Second, PW is able to pay the proposed settlement. Thus, this
factor also favors approval of the settlement as fair, reasonable
and adequate.
The complexity, length and expense of further litigation favor
approval of the settlement. Securities fraud litigation is long,
complex and uncertain. See Trief v. Dun & Bradstreet Corp.,
840 F.Supp. 277, 281 (S.D.N.Y.1993); Hoffman Elec., Inc. v.
Emerson Elec. Co., 800 F.Supp. 1289, 1295 (W.D.Pa.1992).
In this case, each side had identified multiple trial experts
to testify on the issues in the case. In fact, at least five
experts were expected to testify at trial. In the final pretrial
order submitted to the Court, the parties identified over 1,000
exhibits, forty witnesses and indicated that they anticipated
that the trial would last fifteen to twenty-eight days. This
evidence supports the conclusion that the case is very
complex.
Furthermore, the settlement avoids the expense of continuing
the litigation. Continued litigation would require significant
attorney and expert time, use of computer graphics and
technical support in the courtroom, as well as the usual cost
of trial, such as travel or copying. Thus, the cost of litigation
is quite high and is significantly reduced by settlement.
The procedure that was used clearly demonstrates the absence
of collusion between the parties and favors approval of
the settlement as fair, reasonable and adequate. Settlement
negotiations that are conducted at arm's length and in good
faith demonstrate that a settlement is not the product of
collusion. Scholes v. Stone, McGuire & Benjamin, 839
F.Supp. 1314, 1318 (N.D.Ill.1993). Here, the arbitration
was conducted over a four-day period. (Dumain Aff. ¶

The absence of objection to a proposed class settlement is
evidence that the settlement is fair, reasonable and adequate.
Ressler v. Jacobson, 149 F.R.D. 651, 656 (M.D.Fla.1992);
Schwartz v. Novo Indus., 119 F.R.D. 359, 363 (S.D.N.Y.1988).
Pursuant to the Court's order, Plaintiff caused to be mailed
more than 17,786 copies of the Notice to Class Members,
and a summary notice of the proposed settlement and hearing
was published in the Wall Street Journal. (Dumain Aff. ¶
46.) The deadline for filing objections was October 29, 2001,
and no objections have been received. Thus, the absence of
objection to the settlement is evidence that the settlement is
fair, reasonable and adequate.
Finally, the stage of litigation at which the settlement was
reached also favors approval of the settlement. In Armstrong,
the court found that this factor weighed in approving the
proposed settlement because the litigation had progressed
to a stage where the court and counsel could evaluate the
merits of the case and the probable course of future litigation.
471 F.Supp. at 805, 806. Likewise, here, the settlement was
reached after four years of litigation and the completion of fact
and expert discovery, while parties were actively preparing
for trial. The final pretrial order as well as a motion for
summary judgment had been filed. It is clear that, in this case,
both counsel and the Court have evaluated the merits of the
case and the course of future litigation. It is also clear that
counsel have a firm basis on which to assess the proposed
settlement.
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Therefore, based on the foregoing, the Court finds that
the proposed settlement is fair, reasonable and adequate.
Accordingly, the proposed settlement is approved. The Court
also approves the proposed Plan of Allocation. The same
standards of fairness, reasonableness and adequacy that apply
to the settlement apply to the Plan of Allocation. The Court
finds that these standards have been met with respect to the
Plan of Allocation.

Attorney's Fees

third of the common fund constitutes a reasonable attorney's
fee.
Plaintiff's counsel worked 14,085.18 hours on this case.
Under the lodestar method, this would amount to
$4,842,573.55 in attorney's fees. (Dumain Aff. ¶ 57.)
Attorney's fees determined by the percentage method amount
to $4,666,667.67. This amount is lower than the amount
determined by the lodestar method, which suggests that onethird of the common fund is a reasonable attorney's fee.
Furthermore, no member of the plaintiff class has objected
to the request for attorney's fees. This also suggests that the

Plaintiff requests attorney's fees of 33 1/3 % of the settlement
amount, or $4,666,667.67, plus interest, and counsel's outof-pocket expenses of $996,343.66. (Dumain Aff. ¶ 56.)
Under either the percentage method or the lodestar method,
Plaintiff's requested attorney's fees are reasonable.

requested attorney's fees are reasonable. See
Ressler, 149
F.R.D. at 656. Therefore, the Plaintiff's request for attorney's
fees and costs is granted.

*4 “When a case results in the creation of a common fund
for the benefit of the plaintiff class, the common fund doctrine
allows plaintiffs' attorneys to petition the court to recover its

(citing
Spicer v. Chicago Bd. Options Exchange, Inc., 844
F.Supp. 1226, 1267 (N.D.Ill.1993)), the Seventh Circuit held
that a court may grant a special award to the named plaintiff in
a class action based on “the actions the plaintiff had taken to
protect the interests of the class, the degree to which the class
benefitted from those actions, and the amount of time and
effort the plaintiff expended in pursuing the litigation.” Based
on the representations of counsel as to the services rendered
by the Retsky Family Limited Partnership in the prosecution
of the class action, as more fully set out in the transcript of
the proceedings of November 19, 2001, the Court finds that
a special award is appropriate and that the sum of $7,500 is
reasonable compensation.

fees out of the fund.”
Florin v. Nationsbank, N.A., 34 F.3d
560, 563 (7th Cir.1994). A court may determine reasonable
attorney's fees as either a percentage of the fund or the lodestar
amount, i.e. the number of hours worked multiplied by the
attorney's hourly rate.
Florin, 34 F.3d at 563. “[C]ourts
may not enhance a fee award above the lodestar amount to
reflect risk of loss or contingency.”
Florin, 34 F.3d at
564. “[T]he decision whether to use a percentage method or
a lodestar method remains in the discretion of the district
court.”

In

Cook v. Niedert, 142 F.3d 1004, 1016 (7th Cir.1998)

Florin, 34 F.3d at 566.

Courts try to approximate the market in determining
reasonable attorney's fees. “The class counsel are entitled to
the fee they would have received had they handled a similar
suit on a contingent fee basis, with a similar outcome, for
a paying client.”
Steinlauf v. Continental Ill. Corp. (In re
Continental Ill. Sec. Litig.), 962 F.2d 566, 572 (7th Cir.1992).
A customary contingency fee would range from 33 1/3% to
40% of the amount recovered. See, e.g.,
Kirchoff v. Flynn,
786 F.2d 320, 324 (7th Cir.1986); In re Sell Oil Refinery, 155
F.R.D. 552, 572 (E.D.La.1993) (“The customary contingency
fee is between 33 1/3% and 40%.”). Thus, the requested oneEnd of Document

CONCLUSION
*5 For the reasons stated herein, the proposed settlement is
approved, and Plaintiff's request for an award of attorney's
fees, reimbursement of expenses and a special award is
granted.
IT IS SO ORDERED.
All Citations
Not Reported in F.Supp.2d, 2001 WL 1568856
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derive all of the numbers in the lease -- violated the Illinois
1995 WL 765266
Only the Westlaw citation is currently available.
United States District Court, N.D. Illinois, Eastern Division.
Stacey E. WILLIAMS, et al., Plaintiffs,
v.
GENERAL ELECTRIC CAPITAL
AUTO LEASE, et al., Defendants.
No. 94 C 7410.
|
Dec. 26, 1995.

MEMORANDUM DECISION
JOAN H. LEFKOW, Executive Magistrate Judge:
*1 This class action is before the court on the parties'
joint motion for final approval of a class action settlement
agreement. Because it is a class action, the court must
determine whether the settlement is fair, reasonable and
adequate for the members of the class. The following
memorandum decision addresses these issues.
The complaint was filed December 13, 1994, by Stacey A.
Williams, individually and on behalf of a class of consumers
who had entered into automobile leases with defendant
General Electric Capital Auto Lease, Inc (“GE Capital” or
“GECAL”). In addition to GE Capital, automobile dealer
Jacobs Twin Honda, Inc., was sued as an alleged agent of
GE Capital. The complaint alleges that GE Capital and its
agents imposed substantial charges for early termination and
default under GE Capital's leases without disclosing those
charges in comprehensible terms as required by the federal
Consumer Leasing Act, 15 U.S.C. §§ 1667 et seq., and the
Act's implementing Federal Reserve Board Regulation M, 12
C.F.R. part 213. The complaint alleges additional Consumer
Leasing Act violations, (1) that the lease form fails to identify
express warranties and guarantees made by the manufacturer
as required by 12 C.F.R. § 213.4(g)(7), (2) that the termination
charges were unreasonable, and (3) that the lessee's disclosed
right to demand that realized value be determined by appraisal
was as a practical matter unavailable. The complaint further
alleges that the same omissions and commissions constituted
violations of Illinois statutes prohibiting unfair and deceptive
practices, and also that the failure to disclose the “capitalized
cost” of its leased vehicles -- the price of the vehicle used to

Consumer Fraud Act,

815 ILCS 505/2.

Plaintiffs' counsel also represented certain plaintiffs in an
action originally filed in 1991 in the Circuit Court of Cook
County, Illinois, which alleged similar disclosure violations
on behalf of a different group of lessees. Carone, et al. v. Sun
Hyundai, et al., No. 91 L 11124. Defendants moved in this
court to dismiss or stay this action in favor of the state court
litigation, a motion which was never ruled on because this
settlement intervened. The parties propose to settle both the
federal and state court litigation in this court. They represent
that the Honorable John N. Hourihane, the judge presiding
in Carone, has assented to the parties' proposal that the
settlement proceed in this court and has dismissed the state
court case. The parties have consented to proceed before a
magistrate judge under the provisions of
636(c).

28 U. S. C. §

The key terms of the settlement are as follows:
The settlement is entered into on behalf of a class consisting
of all persons in the United States other than residents of
Connecticut, who, on or after January 1, 1987, and prior
to July 21, 1995, entered into an automobile lease assigned
to GE Capital and written on a lease form prepared by GE
Capital which bears one of the identification numbers listed
on Schedule A to the Settlement Agreement.
*2 Class members whose GE Capital leases either (i) were
outstanding on July 21, 1995 or (ii) were early terminated
on or before July 21, 1995 (i.e., were terminated prior to the
scheduled expiration date) and who submit a proof of claim
will receive, at their option, either (a) a certificate which may
be applied in the maximum amount of $50 to charges due
on early termination under such leases when all other such
charges are paid in full (“Early Termination Certificate”) or
(b) a certificate which maybe applied in the maximum amount
of $100 (“New Lease Certificate”) to payments on a new
GE Capital automobile lease (other than security deposits). 1
Class members whose GE Capital leases were terminated on
or before July 21, 1995 on or after the scheduled termination
date and who submit a proof of claim receive a New Lease
Certificate.
The Early Termination Certificates will be in the amount of
$50 or $2.5 million divided by the number of proofs of claim
requesting such certificates, whichever is less. The New Lease
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Certificates will be in the amount of $100 or $10 million
divided by the number of proofs of claim requesting such
certificates.

amounts specified in the lease. In addition, the rights and
obligations of the defendants and the class members under the
leases are not affected except as specifically provided.

The $10 million in New Lease Certificates are intended as

On July 26, 1995, the court provisionally certified the class
and preliminarily approved the proposed settlement and
ordered that notice of the proposed settlement be sent to
all known class members on or before September 30, 1995.
An affidavit of mailing filed by GECAL represents that all
known 607,000 class members have been timely notified in
accordance with the order. (Approximately 29,000 mailings

2

a substitute for $500,000 or $1 million statutory damages.
Class members who did not terminate their leases early did
not suffer any actual damages from the early termination
provisions of the leases, and are only entitled to recover
statutory damages. Because there are 600,000 class members,
distributing $500,000 or $1 million to the class would not
provide meaningful relief. Instead, the parties agreed that $10
million in discounts on new leases would be substituted.
The class members who either terminated their leases early or
have outstanding leases which they intend to terminate early
(as evidenced by their election to obtain an Early Termination
Certificate) are (i) entitled to their share of statutory damages
and (ii) any actual damages which could be proved. The
$2.5 million in Early Termination Certificates are intended in
compromise of these claims. Because early termination of a
lease always results in some monetary liability on the part of
the lessee, the $2.5 million is the equivalent of cash.
The named plaintiffs in this and the Carone case are to receive
$1,000 and release from the early termination charges on their
respective leases.
Upon final judgment, and conditioned on GE Capital's
performance of the settlement, each class member will release
GE Capital and its current and former officers, directors,
successors, predecessors, executors, administers, assigns,
shareholders, affiliated companies, employees, attorneys and
agents from all claims arising out of the matters complained
of, namely, (i) the disclosures made on or in connection with
the GE Capital leases, (ii) the reasonableness or validity of the
charges and other terms contained in the leases, and (iii) the
collection or attempted collection of charges imposed under
such lease forms.
*3 In addition, the settlement agreement expressly provides
that several common types of lease-related claims are
not released: (i) claims against assignors of GE Capital
(car dealers and local leasing companies) based upon
representations other than the written terms of the form lease
and (ii) claims based upon vehicle defects, property damage,
personal injury or death, repossession or recovery of the
leased vehicle, application of security deposits, and collection
practices other than collection or attempted collection of the

were undeliverable. 3 )
The notice, which had been approved by the court, described
the terms of the litigation, the proposed settlement, and the
rights of class members. The notice further informed class
members of a hearing on the settlement to be held November
29, 1995, at 10:00 a.m., stating that anyone wishing to object
to the settlement could do so by submitting an objection in
writing by November 1, 1995 and that they could appear at
the hearing.
In response to the notice, counsel represent that
approximately 1,300 class members opted out. The parties
agree that class members who indicated their decision to
opt out after the deadline of November 1, 1995, should
nonetheless be excluded from the class and that class
members may continue to exercise their right to opt out
through January 31, 1996. A Supplemental Opt-Out List and
Late Opt-Out List (those received after November 1, 1995)
have been filed, which list identifies the individuals who have
elected to be excluded from the class through the date of the
hearing. (Counsel are directed to file a final opt-out list by
February 15, 1996.)
On November 29, the court having considered the submission
of plaintiffs' counsel, GE Capital's counsel, and the objections
received, entertained oral argument on the parties' motion for
final approval of the class action settlement and for entry of
judgment.
In deciding whether to approve a proposed settlement, the
court must determine whether it is fair, reasonable, and in the
best interests of the class that will be affected by it. Bennett v.
Behring Corp., 737 F.2d 982, 986 (11th Cir. 1984); Gautreaux
v. Pierce, 690 F.2d 616, 631 (7th Cir. 1982); In re Domestic
Air Transportation Antitrust Litig., 148 F.R.D. 297, 312 (N.D.
Ga. 1993); GMAC Mortg. Corp. v. Stapleton, 236 Ill. App.
3d 486, 493, 603 N.E.2d 767, 773 (1st Dist. 1992). Relevant

© 2022 Thomson Reuters. No claim to original U.S. Government Works.

2

Williams v. General Elec. Capital Auto Lease, Not Reported in F.Supp. (1995)
1995 WL 765266

factors to this determination are (1) the strength of the case
for plaintiff on the merits, balanced against the extent of the
settlement offer, (2) the complexity, length and expense of
further litigation, (3) the substance and extent of opposition
to the settlement by the class members, (4) the reaction of
members of the class to the settlement, (5) the opinion of
competent counsel, and (6) the progress of the proceedings.
Bennett, 737 F.2d at 986; Gautreaux, 690 F.2d at 631;
Armstrong v. Board of School Directors, 616 F.2d 305, 314
(7th Cir. 1980);
In re Domestic Air Transportation, 148
F.R.D. at 312. These factors are addressed in sequence below.
A. The Strength of the Case on the Merits Balanced
Against Settlement Offer.
*4 Based on the presentations of the parties and in the
added light of the objections raised, the court is satisfied
that plaintiffs' claims had substantial likelihood of success.
Plaintiffs note that the Illinois court denied a motion to
dismiss the Carone litigation 4 and have cited
Lundquist
v. Security Pacific Automotive Financial Services Corp., 993
F.2d 11 (2d Cir. 1993), in which the court held that the
disclosures in the termination provisions of an automobile
lease form were not reasonably understandable. In the
lease form at issue here, the lessor was permitted to veil
the extent to which the termination penalty exceeded the
depreciation component (the return to GE Capital of part
of its capital investment in the car) and the equivalent of
interest (compensation to GE Capital for the fact that the
lessee is paying in monthly installments instead of at once).
Although there is no precedent that the capitalized cost must
be disclosed under the Consumer Leasing Act, a complaint
alleging that a dealer's use of a capitalized cost above
“sticker price” was a material fact which must be disclosed
survived a motion to dismiss in Maryland National Bank
v. Goodman, 91 M1 157394 (Cir. Ct. Cook Co. Ill.) (App.
B to Plaintiffs' submission). Nevertheless, defendant has not
conceded liability and maintains that the disclosures in the
lease form comply with federal and state law.
It is neither appropriate nor necessary to resolve the merits
of the conflicting positions in the case in order to evaluate
the fairness of the settlement. See

In re Domestic Air

Transportation, 148 F.R.D. at 312-13;
Armstrong, 616
F.2d at 313. This is particularly so here because the proposed
settlement fund vastly exceeds the amount that could be
awarded were the plaintiff class to obtain judgment in

their favor. If this class action were to go to judgment
in favor of plaintiffs, the damages available under
15
U.S.C. § 1640(b) for the entire class would be capped at
$500,000 (or possibly $1,000,000 if two separate classes
with independent claims were found and compensated). 5
Thus, the award to individual class members at best would
likely be less than $2.00 each. Because this amount is
nominal, the parties believe the proposed settlement fairly
compensates the plaintiff class. Even the nominal amount
may not be recoverable, however, because the law is unsettled
whether plaintiffs would be required to establish reliance
on the disclosure statement in order to prove damages.
See
McCoy v. Salem Mortgage Co., 74 F.R.D. 8 (E.D.
Mich. 1976)(statute and legislative history of federal Truth
In Lending Act appear to contemplate actual damages based
on reliance on the nondisclosures); Vickers v. Home Federal
Savings and Loan Ass'n, 62 A.D.2d 1171, 404 N.Y.S.2d 201
(1978)(class certified for liability only because individual
reliance was required to establish damages under Truth
In Lending Act); Guilfoy v. Suncoast Savings and Loan
Ass'n, No. 94-1500-CIV (S.D. Fla. Oct. 13, 1995)(App.
I to Plaintiffs' submission) (plaintiff must show reliance
to establish actual damages under Truth In Lending Act).
Plaintiffs' counsel represent that their doubts about their
ability to establish reliance was a significant factor in their
decision to enter into settlement. Whatever the resolution of
that issue, this is clearly not a case in which the settlement
forecloses the potential of significantly greater awards of
damages to class members. 6 The court finds that, on balance,
the award to class members is fair in light of their potential
recovery on the merits.
B. The Complexity, Length and Expense of Further
Litigation.
*5 The parties have not commented extensively on this
point and it has not been addressed by the objectors. The
court observes that the case would likely be resolved on
summary judgment, a procedure which would be quicker and
less expensive than any case that went to trial on disputed
facts. Nevertheless, the continuation of the litigation in the
face of the limited potential recovery speaks most forcefully
in favor of resolution of this case by settlement.
C. The Substance, Extent, and Reaction of Class Members
to the Proposed Settlement.
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The response to the notice indicates that this litigation has
not generated significant interest. A relatively small number,
about .2 percent of those receiving notice, have elected
to opt out and only an estimated five percent of those
receiving notice, about 27,000, have elected to file claims as
of December 7, 1995. 7
The court now turns to the objections to the settlement. Only
15 class members have filed objections. Several have been
proffered by persons who have indicated their desire to opt
out or who wish their objections to be ruled on before they
decide whether to opt out. These objections are considered
herein, and as indicated above, class members will be given
until January 31, 1996, to make a final opt out decision.
1. John V., Jr., and Cynthia A. O'Connor object to the added
award to the class representatives entailing release from early
termination charges under their leases plus $1,000 if all class
members do not receive the same. The provision of additional
awards to class representatives, however, has been approved
to encourage individuals to take on the responsibility of
litigation. See, e.g., GMAC Mortg., 236 Ill. App. 3d at 497,
603 N.E.2d at 776;
Spicer v. Chicago Board Options
Exchange, 844 F. Supp. 1226, 1266-67 (N.D. Ill. 1993).
The O'Connors also believe that $50 is essentially a “joke”
where the early termination charges were more than $1,000.
Similarly, Thomas A. Toppen states that he entered into a
60-month lease which he terminated after about 24 months.
This resulted in approximately $1,700 termination charges.
He believes the nominal settlement is therefore unreasonable.
Plaintiffs' counsel respond that the O'Connors and Mr.
Toppen likely believe that the entire early termination charge
was wrongful but it is not. Rather, most of the charge is
unamortized depreciation, a normal assessment. Plaintiffs'
counsel point out that the measure of damages is highly
uncertain and could range from the statutory minimum of
$100 if the court (in an individual action) found all charges
reasonable in spite of nondisclosures, to the determination
that none of the charges could be collected. (Plaintiffs' counsel
admit, however, that the latter has yet to be endorsed by a
court. Plaintiffs' brief at 9.) The court is satisfied, in any event,
that for class members who do not opt out of the class, the
likely recovery is considerably less than $50. This objection,
then, may motivate the objectors to opt out but it does not
defeat the fairness of the settlement.

circumstances make continuing the lease impracticable. She
would like to terminate her lease but the charges are
excessive. She thinks she should receive more than $50
although she cannot file her own law suit. Unless Ms. Reilly
files her own law suit, however, her damages if the plaintiff
class were to prevail would be less than $50. Her objection
does not defeat the fairness of the settlement.
3. Kathy Reith states her intention to object to the
settlement on the basis that “the true victims of GE Capital's
irresponsibility stand to gain nothing from this suit, while the
attorneys gain up to $600,000.” The issue of attorneys' fees is
addressed below. Plaintiffs' counsel point out that Ms. Reith's
concerns expressed in her letter related to misrepresentations
made by the car dealer, which claims are not released in this
settlement. This portion of Ms. Reith's objection does not
defeat the fairness of the settlement.
4. Mark A. Ticer complains that the asserted claims lack merit
and the litigation “does nothing more than generate fees and
expenses in the attorney's pocket.” He complains that the
return on this matter is so little that the litigation is frivolous.
In spite of the small monetary return to the class, the court
does not find the case frivolous or merely a fee generating
tool for class counsel. Through the accumulation of small
claims, class actions can effect reform of improper practices
and thereby benefit consumers. Because the cost of litigation
would far outstrip the recovery of small individual claims, and
because the litigation of small claims would be ineffective to
effect broad reforms, the class action motivates corporations
to respond to legitimate consumer complaints.
5. The objection of Michael R. Drogin has been resolved by
agreement.
6. Seymour R. Harris expresses a concern that the settlement
will allow GE Capital to obtain unwarranted general releases
for itself and its agent car dealers. Mr. Harris also believes
the notice fails sufficiently to inform class members about
the provisions of the settlement in that it does not state
explicitly that opt outs' claims against auto dealers (as well
as GE Capital) would not be affected or that opt outs might
become members of another class in another law suit against
another dealer (as well as file individual suits). Mr. Harris also
believes that the settlement grossly understates the value of
the claim.

*6 2. Susan A. Reilly states that she has learned through
hard experience that a lease is inflexible where a lessee's
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In response to the court's concern expressed on December 13
about the scope of the release, the parties have submitted the
following statement with respect to the release:
This release ... is intended to release GECAL from
any claims of the type which the named plaintiffs have
made or could have made relating to lease disclosures
or lease charges based on the facts alleged in the
amended complaint. The parties understand that the
specific applicability of this release to any particular claim
must be determined by the court in which such claim is
made in light of all the facts and circumstances. It is the
intent of the parties that variations in legal theories do not
give rise to further actions based upon the same facts.
*7 The settlement is also intended to release GECAL's
assignors (i.e., the car dealers who initiate the leases) from
any claims made against them based upon the language of
GECAL's form lease, which it supplies to the dealers. Such
a release is necessary in order to provide GECAL itself
complete relief from such claims. The settlement expressly
excludes from the release, however, claims that might be
made against assignor-dealers based upon representations
they make to customers that differ from the terms set forth
in the lease. Thus a claim that a dealer mis-stated the nature
of early termination charges under the lease is not released.
A claim that a dealer failed to disclose capitalized cost
would be released to the extent it is based solely on the
absence of such disclosure in the lease form, but not to
the extent that it is based upon other conduct of the dealer
creating an alleged duty to disclose the capitalized cost
(such as negotiating the purchase of the car at a lower price
and then switching the customer to a lease).
The court is satisfied that the release is confined to resolution
of issues presented in this lawsuit and does not amount to a
general release. A narrower release would not be of interest
to the defendants, who wish to dispose of this litigation.
Mr. Harris' objection concerning notice does not concern the
court. The fundamental message of the opt out notice is that
a class member can be excluded from all the consequences of
the litigation. This embraces the implicit assumptions about
which Mr. Harris is concerned.
The objection that the settlement undervalues the claims rests
on (a) an assumption that other violations of the Consumer
Leasing Act arising from the lease form which might have
been established would each give rise to an award of up to
$500,000 against both GE Capital and the offending dealer;

and (b) that the limitations of
§ 1640(d) and (g) do not
apply to class actions. Although it is possible to read the
provisions as Mr. Harris does, the court is satisfied that
plaintiffs have interpreted it properly -- that the total award to
the entire class is capped at $500,000 (or at most $1 million).
To read the statute otherwise would render the damages cap
void, a result which Congress would likely have made explicit
if that had been its intention.
7. Steven Lawson objects on the basis that the settlement
is worthless to the class. He believes the $100 new lease
certificate is worthless because GE Capital can simply raise
its price to absorb the $100 loss. This is, of course, possible
but fails to take into account market competition which would
auger against it. He derides the notion that a class member
would have to enter into a new lease with GE Capital in
order to use the $100 certificate and suggests it only provides
additional business to the malefactor in the situation. This
objection is not persuasive where, as here, the recipients of
the certificates are class members who did not terminate their
leases; thus they were neither affected by the nondisclosures
or subjected to the allegedly excessive termination charges.
Although it is true that in an individual case a plaintiff
could recover up to $1,000 without actual damages, the
appropriate comparison here is the amount the person would
have recovered in a class action that went to judgment. Here,
that amount would have been nominal. The unfairness, if any,
is not in the settlement but in the damages cap imposed by
Congress. 8
*8 Mr. Lawson, like several other objectors, also suggests
that the $50 early termination certificate is nearly worthless
to early terminators because they are not to be released from
the early termination charges. He also complains that the
notice did not provide information on what early termination
charges customarily amount to or how they are determined
so as to assist a provisional class member in deciding
whether to terminate early (or to opt out). GECAL maintains
that the charges under the leases were not inflated. Class
counsel respond that Mr. Lawson does not recognize that
early termination charges are an accepted part of leasing or
that the bulk of the money allocated for early termination
certificates will go to persons who have already terminated.
Those individuals will receive either cash or a reduction in the
amount owed to GE Capital. A person who is not sure whether
to terminate should normally request a new lease certificate
which would have a higher value. The court observes also
that it is unlikely that the small amount involved would
influence a decision to terminate. Rather, those confronted
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with circumstances favoring termination will simply have
available this small deduction from the inevitable charges.
Mr. Lawson is also disturbed that the settlement does not
entail reformation of the lease form. Counsel for both parties
represent, however, that the American Financial Services
Association, in response to litigation such as this, has adopted
a voluntary standard of conduct calling for disclosure of
“capitalized cost” in all leases. They also represent that
the Federal Reserve Board has published for comment
new regulations which govern the disclosures required for
early termination charges. Obviously, GE Capital expects to
comply with those regulations and is unwilling to enter into
any agreement that would impose different obligations. The
court believes this is a reasonable position.
Mr. Lawson also makes a variety of procedural objections
concerning the absence of an evidentiary hearing on the
motion for preliminary approval of the settlement, which
included provisional certification of the class, approval of
class counsel and the terms of settlement. The fact that
the case was in a settlement posture before defendant
was required to answer no doubt contributed to the
comprehensiveness of that event. Under the circumstances,
the court believes the order was appropriate and sees no
prejudice to class members because they had been given
sufficient time to opt out and to raise objections. See Mars
Steel Corp. v. Continental Illinois National Bank & Trust
Co., 834 F.2d 677, 683-84 (7th Cir. 1987) (district court's
certification of the class along with preliminary approval of
settlement and its refusal to hold evidentiary hearing before
giving preliminary approval to settlement were within its
discretion).
8. Pamela Cade points out that class members such as herself
who will neither make an early termination of a lease or
make future lease payments to Capital will not benefit at all
from the settlement. Joel Judd, Elliot Silverman and Randy
Scheer echo this objection, stating that after one lease with GE
Capital they do not intend to enter into another one; thus, the
settlement makes them no better off than if defendants were to
prevail. 9 Ms. Cade suggests that the settlement be modified
either to create a minimum cash value for the certificates or
to make them transferable in order to increase the number of
class members who will take advantage of the settlement.
*9 Several other objectors are also suspicious of the
certificate form of payment because it tends to reward GE
Capital with more business and to give the class members

very little. Class counsel respond that in fact the early
termination certificates are money in the pocket of those
members of the class who have any claim to actual damages.
They point out that the other class members have no outof-pocket losses, so this is unlike situations where coupons
have been used (or disapproved) to compensate a class
whose members have in fact suffered actual damages. GE
Capital adds that because the claims of non-terminating class
members have only infinitesimal value, the cash value would
at best be less than $1.00, an amount so low that it would not
justify the transaction costs. Similarly, making the certificates
transferable would significantly affect the value that could be
assigned to them. Capital is unwilling to settle on this basis.
The court believes that although persons such as Cade, Judd,
Silverman and Scheer will obtain no monetary recovery, this
is not unjust in view of their lack of damages. They do enjoy
the benefit of improved disclosures which have resulted or
will soon result from the litigation.
In light of the nominal potential recovery, the court accepts
the parties' agreement that payment be made in certificates
and that those certificates be non-transferable. Transferability
at the same value would vastly increase the cost of the
settlement and reducing the value to make transferability
practicable would result in too little gain to individuals to
make it worthwhile.
9. Thomas J. Little, similarly to Ms. Cade, states that he
terminated his lease with GE Capital and, after unsatisfactory
negotiations regarding the termination charges, ultimately
purchased the car. He is unhappy about his experience and
would not enter into a new lease under any circumstances;
thus, he feels the settlement is worthless to him. Class counsel
state that Dr. Little would appear to be entitled to $50 and, if
so, he would receive a check in that amount.
The court is concerned that persons such as Dr. Little who
have paid their early termination charges be fully informed
that they can file a claim and receive payment in lieu of a new
lease certificate. This may entail identifying those individuals
and sending them notice to that effect. Counsel are directed
to report to the court by January 4, 1996 either that this has
been done or to provide an alternative proposal addressing
this concern.
10. Most of the objectors take umbrage with class counsel's
request for attorney's fees. The approach favored in the
Seventh Circuit is to compute attorney's fees as a percentage
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of the benefit conferred on the class.

Harman v. Lyphomed,

Inc., 945 F.2d 969, 975 (7th Cir. 1991);
In re Continental
Illinois Sec. Litigation, 962 F.2d 566 (7th Cir. 1992), later
proceeding, 985 F.2d 867 (7th Cir. 1993); see also
In
re Thirteen Appeals Arising Out of the San Juan Dupont
Plaza Hotel Fire Lit., 56 F.3d 295, 307 (1st Cir. 1995);
Swedish Hosp. Corp. v. Shalala, 1 F.3d 1261, 1271 (D.C.
Cir. 1993);
Camden I Condominium Assn v. Dunkle, 946
F.2d 768, 773-74 (11th Cir. 1991); Court Awarded Attorney
Fees, Report of the Third Circuit Task Force, 108 F.R.D.
237 (1985);

Brown v. Phillips Petroleum Co., 838 F.2d

451, 454 (10th Cir. 1988);

Paul, Johnson, Alston & Hunt

v. Graulty, 886 F.2d 268, 272 (9th Cir. 1989);
Bebchick
v. Washington Metropolitan Area Transit Comm'n, 805 F.2d
396, 406-7 (D.C. Cir. 1986).
*10 This permits the attorneys to benefit in relation to
the value conferred on their clients, a time-honored practice
in the tort field. Fees in the range of 25 percent of the
recovery have been approved in other common fund cases.
See
Paul, Johnson, Alston & Hunt, 886 F.2d at 272-73
(“Ordinarily, ... fee awards range from 20 percent to 30
percent of the fund created.”);
Bebchick, 805 F.2d at 407
(25% of the recovery was a reasonable percentage fee for
otherwise uncompensated attorneys);
Camden I, 946 F.2d
at 775 (courts are beginning to view the median of this 20%
to 30% range as a benchmark).
Class counsel are requesting $600,000 which GE Capital
will pay in addition to the money allocated for certificates.
Although the notice stated that counsel would also request
seven percent of the early termination coupons actually used
and 10 percent of the new lease certificates actually used,
class counsel have agreed to waive their request to be paid
fees from the certificates. 10
Class counsel represented on December 13 that as of
December 7, claims had been approved for approximately
14,500 new lease certificates and 9,900 early termination
certificates. Assuming that all of these certificates are
redeemed, the outlay would be $1.945 million. This number
is expected to increase through the approval of additional
claims, although counsel concede that the total of 27,000
claims received as of December 7 represent the bulk of those

expected. If one assumes an additional 20 percent to be
added to the $1.945 million for additional claims allowed,
and approximately $18,000 ($1,000 plus release of all charges
which the court estimates at $2,000 each) for the named
plaintiffs, the total expenditure by GE Capital would be in the
range of $2.35 million. Based on this estimate, a fee award of
$600,000 would be but slightly more than 20 percent of the
total recovery likely to be paid under the settlement. 11
The feeling that class counsel are getting rich while
accomplishing little for class members is acknowledged.
Nevertheless, it must also be recognized that the intended
benefit of this type of litigation is not to be found in
individual class member's awards. The availability of the
class action device together with the legislation imposing a
damages cap strongly point to a public policy which seeks to
induce compliance and deter violations by granting incentives
to counsel rather than to individual consumers. Without
significant counsel fees to encourage the pursuit of these
claims, the public policy to induce compliance with the law
would be disserved. In light of all these factors, the court
concludes that $600,000 is a reasonable fee award. 12
11. Finally, the objectors raise a variety of other issues which
are either not borne out by the record or are, in the court's
view, not significant enough to discuss in this decision. The
court has, however, read all the objections and finds that they
are not material to the determination that this settlement is
fair, reasonable and adequate for the class. Because several of
the objectors expressed need for resolution of their objections
before they made a decision whether to opt out, plaintiffs'
counsel are directed by December 31, 1995 to mail a copy of
this decision to all objectors. 13
D. The Opinion of Competent Counsel and the Progress
of the Proceedings.
*11 The court finds that counsel on both sides of this case
are very competent and have represented their clients with
the allegiance required of them by the code of conduct of
their profession. Counsel have brought the case to resolution
efficiently by joining the state and federal litigation into one
settlement. There is no indication that counsel have pursued
inappropriate theories or engaged in wasteful or needless
litigation, nor on the other hand that they have settled the
case for less than the potential recovery without reasonable
basis. Indeed, the settlement likely has gained more than the
potential recovery could have.
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CONCLUSION
For these reasons, the court grants the motion for final
approval of the proposed settlement as set forth in the
Settlement Agreement, and approves the award of attorney
fees in the amount of $600,000. Draft order to enter. This
case will be called for status on January 4, 1996 at 10:00,

concerning the remaining directions to counsel identified
above, at which time (assuming satisfactory resolution) final
judgment will be entered.
All Citations
Not Reported in F.Supp., 1995 WL 765266

Footnotes
1

Although the Settlement Agreement is not explicit, the parties represent that class members whose early
termination charges have already been paid in full may receive a check for $50 from GE Capital in lieu of
a new lease certificate.

2

Plaintiffs contended that an addendum to the lease which GE Capital added during the time frame at issue,
although making a provision entirely favorable to consumers, was nevertheless a technical violation because
it added a second page.

3

After the November 29, 1995 hearing on the fairness of the proposed settlement (discussed below), the court
convened court on December 13, 1995 to ask counsel to respond to particular questions that arose from the
hearing. One question concerned the number of undeliverable notices. Counsel for GE Capital reported that
29,000 class members, approximately five percent, could not be located through forwarding addresses.

4

The court denied the motion to dismiss plaintiffs' claims that the early termination charges were unreasonable,
that the disclosure of default charges in the lease form was confusing, and that the warranty disclosure was
inadequate under the Consumer Leasing Act and/or state law. App. G to plaintiff's submission.

5

See footnote 2

supra. Section 1640 reads, in pertinent part, as follows:

(a) Individual or class action for damages; amount of award; factors determining amount of award
Except as otherwise provided in this section, any creditor who fails to comply with any requirement
imposed under this part, including any requirement under section 1635 of this title, or part D or E of this
subchapter with respect to any person, is liable to such person in an amount equal to the sum of -(1) any actual damage sustained by such person as a result of the failure;
(2)(A)(i) in the case of an individual action twice the amount of any finance charge in connection with
the transaction, or (ii) in the case of an individual action relating to a consumer lease under part E of
this subchapter, 25 per centum of the total amount of monthly payments under the lease, except that
the liability under this subparagraph shall not be less than $100 nor greater than $1,000; or
(B) in the case of a class action, such amount as the court may allow, except that as to each member
of the class no minimum recovery shall be applicable, and the total recovery under this subparagraph
in any class action or series of class actions arising out of the same failure to comply by the same
creditor shall not be more than the lesser of $500,000 or 1 per centum of the net worth of the creditor.
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(3) in the case of any successful action to enforce the foregoing liability or in any action in which a
person is determined to have a right of rescission under section 1635 of this title, the costs of the
action, together with a reasonable attorney's fee as determined by this court; ....
6

Potentially at least, the class members who terminated their leases were in a position to file individual lawsuits
and recover damages authorized at 15 U.S.C. § 1640. If an individual prevailed in such an action, statutory
damages alone would be between $100 and $1,000, and thus would certainly exceed the value that such an
individual will recover in the proposed settlement. In addition a prevailing plaintiff would be entitled to actual
damages that could be proven. Clearly, a class member who wishes to undertake an individual action would
have a greater recovery if he or she prevailed, but the cost of litigation would likely deter such an individual
from assuming the risk of losing such a lawsuit.

7

Counsel made this estimate on December 13, cautioning that the figures were estimates and the final figures
would likely be greater.

8

Mr. Lawson calculates that 90% of the class will receive nothing. This estimate assumes that 50,000 early
termination certificates will be issued, and that $500,000 will go to the remainder of the class in the form of
new lease certificates of $100, or 5,000 beneficiaries. He apparently overlooks that the cap on the new lease
certificates under the Settlement Agreement is $10 million rather than $500,000. Settlement Agreement at
4, ¶ 2(c).

9

Randy Scheer also objects to the class representatives receiving more than other class members and Herman
Fagan believes the nominal relief is simply inadequate. All of these objections are similar to those treated
above and will not be discussed.

10

Counsel had estimated that GE Capital would expend $2.5 million in early termination coupons alone and
that the $600,000 fee request would be approximately 20 percent of that total recovery (including the fees).
These numbers, as counsel appears to concede, are high in that the rate of claims has been lower than
expected. This has undoubtedly persuaded counsel to reduce its request for fees to $600,000.

11

If 20 percent is allocated to attorney fees, the total recovery would be $2,937,500, of which 20 percent would
be $587,500.

12

The objection that too many attorneys are involved carries no weight where the award is fixed based
on a percentage of recovery. The size of the shares for individual attorneys will presumably be inversely
proportional to the number of attorneys involved.

13

This includes Bruce I. Griffey, who states that he received the notice on November 13, 1995.
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